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Interdisciplinary Trends in Evidence Scholarship
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In recent decades, evidence law scholarship has taken on what appears to be a
permanent interdisciplinary aspect. As Figure 1 suggests rather dramatically, doctrinal
scholarship on evidence is in steep decline, having been replaced by inquiries of other
kinds.1 In pondering the wisdom and purpose of evidence doctrine, and in formulating
rules, jurists and scholars have, no doubt, always thought about background facts and
theories which today, certainly, can be recognized as falling within the domains of fields
outside of law. In recent times the links to those other fields have become more explicit
and more numerous. We discuss where these connections have come from and
suggest where they might be headed.
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A “doctrinal” article is one that describes rules of law and synthesizes them. It may also suggest
improvements or reforms. Its use of information from other disciplines is ancillary. The first author
sampled evidence articles from three periods approximately 50 years apart to assess the relative
frequency of doctrinal articles on evidence versus other kinds of evidence scholarship. To reduce the
number of articles to be read, the inquiry was limited to often-cited American law reviews that were
published under the same name in all three periods. Examination of citation studies conducted in 1930
(Scott Finet, The Most Frequently Cited Law Reviews and Legal Periodicals, 9 LEGAL REFERENCE
SERVICES QUARTERLY 227, 229 Table 1 (1989), presenting material from Maggs, Concerning the Extent
to which the Law Review Contributes to the Development of the Law, 3 S.CAL.L.REV. 181 (1930)) and
1996 (James Lindgren and Daniel Seltzer, The Most Prolific Law Professors and Faculties, 71 CHICAGOKENT L. REV. 781, 789 Table 2(1996)) disclosed 10 law journals that appeared among the top twenty in
both studies. Those were the Harvard Law Review, Yale Law Journal, Michigan Law Review, Columbia
Law Review, University of Pennsylvania Law Review, Virginia Law Review, California Law Review,
New York University Law Review, Cornell Law Quarterly/Law Review, and the Minnesota Law
Review. Research assistants compiled a list of evidence articles from these journals at approximately 50
year intervals. The exact dates were chosen for index-searching convenience. A search for evidence
articles was made in the INDEX TO LEGAL PERIODICALS and the tables of contents of the listed journals.
The articles were read and categorized as doctrinal treatments of evidence law or other types of evidence
scholarship. (Some articles were removed from consideration after they were read and found not to be on
the subject of evidence law.)
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In this article we review five of those interdisciplinary junctions. Three of them
seem to be established, enduring intersections of evidence scholarship and other fields:
psychology (Part I), forensic science (and perhaps science more generally) (Part II),
and the “new evidence scholarship” (the application of formal understandings of
probability and proof) (Part III).2 And we look at two important newcomers to the world
of interdisciplinary evidence scholarship: feminist studies (Part IV) and economics (Part
V).
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For obvious
reasons, psychology is the
most important of the
interdisciplinary threads that can be woven with evidence law scholarship. Evidence law
is much concerned with the abilities of witnesses to perceive, to remember, and to
report what they have observed; and with the abilities of jurors to comprehend,
evaluate, and draw inferences from the evidence presented to them, including their
ability to assess the sincerity of lay witnesses and to understand and not be
overwhelmed by expert witnesses. All of these are psychological issues. By psychology
we are referring to experimental psychology, cognitive psychology, and social
psychology, rather than to clinical psychology. Experimental studies that deal with
topics such as memory, perception, judgment, inference, and decisions under
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No doubt it seems ironic to characterize something that is called “new” as being one of
the mainstays of interdisciplinary evidence scholarship. But that is the risk of any endeavor that
gives itself the name “new” – after a few decades it no longer is.
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conditions of uncertainty, and of jury behavior, are plainly relevant to evidence law.3
A. Historical Background
The history of experimental psychology and law has been one of bursts of
enthusiasm followed by periods of disenchantment. At present the collaboration
appears to be on a steady footing that will make it a permanent part of the landscape of
evidence scholarship.
1. Hugo Münsterberg
The first major event in the conjunction of experimental psychology and law was
the publication in 1908 of On the Witness Stand by Hugo Münsterberg.4
Münsterberg had earned his Ph.D. at the University of Leipzig in 1885 and an
M.D. two years later at the University of Heidelberg. His mentor, Wilhelm Wundt, is
widely recognized as the first true psychologist, the founder of experimental psychology
and of the first psychological laboratory, at Leipzig in 1879. As a young scholar at the
University of Freiburg, Münsterberg founded its first psychological research laboratory,
attracted numerous students, and conducted a series of highly original experiments
which attracted considerable attention, quite a bit of it hostile. But Harvard’s William
James5 was far more impressed with Münsterberg’s research than with the critics’
arguments. He corresponded with Münsterberg and eventually persuaded him to accept
a visiting post at Harvard (1892-95) and later to become a permanent member of the
faculty (1897-1916). Harvard’s plan had been that Münsterberg would take charge of
the University’s psychology laboratory and become Harvard’s leading exponent of the
new experimental psychology. That worked for a time, during which he was a
successful administrator, teacher and researcher.6 But Münsterberg’s mind was so
energetic and original that he could not remain focused on basic research in
experimental psychology and ventured on into philosophy, the problems of theoretical
psychology (in which he published well regarded work), and soon founded the meta-
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These areas of psychology of primary interest to the scholarship of evidence law are the
offspring of the marriage of philosophy and experimental physiology which took place in the latter
decades of the Nineteenth Century and the early Twentieth. Clinical psychology has different intellectual
ancestors. See generally, EDWIN G. BORING, A HISTORY OF EXPERIMENTAL PSYCHOLOGY (2nd ed., 1929).
4

HUGO MÜNSTERBERG, ON THE WITNESS STAND (1925) (hereinafter MÜNSTERBERG).

5

An M.D. physiologist whose primary interests were in philosophy, but who along the way
became the senior American psychologist.
6

See, e.g., the four volumes of Hugo Münsterberg, ed., HARVARD PSYCHOLOGICAL STUDIES

(1903).
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field of applied psychology7 – exploring applications of psychology to industry,8
education, medicine, psychotherapy, business, and, of course, the law. The range of
his interests, ideas, research and insights, is remarkable.
One indication of Münsterberg’s professional stature might be seen in his
becoming the seventh president of the American Psychological Association in 1898.9
Later, Münsterberg became well known to the larger society, writing for popular
magazines and taking stands on issues of the day. He was an early twentieth century
media figure, widely known and much quoted, arguably the best known psychologist in
America.10
On the other hand, Münsterberg was arrogant and sometimes abrasive. Soon
after meeting Münsterberg, William James wrote that he was “vain” and “loquacious,”
“desiring to please and to shine,” with a certain “superficiality in his cleverness” but “a

7

Boring, supra note __, at 428.
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Münsterberg’s work in industrial and organizational psychology was highly experimentally
based. He looked at problems of monotony, attention and fatigue, physical and social influences on
working ability, the effects of advertising, and helped set the stage for the future development of
economic psychology.
9

William James had been its third president four years earlier. Ernest R. Hilgard, ed., AMERICAN
PSYCHOLOGY IN HISTORICAL PERSPECTIVE, 21 (1978).
10

Ludy T. Benjamin, Jr., Hugo Munsterberg: Portrait of an Applied Psychologist, 4 Portraits of
Pioneers in Psychology ch. 7 (Gregory A. Kimble et al. eds 2000), citing M Hale, Jr., Human Science
and the Social Order: Hugo Munsterberg and the Origins of Applied Psychology (1980). His untimely
death came in 1916. “Münsterberg died during the First World War, broken in spirit by the shattering of
his dreams of rapprochement between Germany and America and by the hostility of Americans to him in
that period of fear of Germany.” BORING, at 428-429. Also see, William Stern, Hugo Munsterberg: In
Memoriam. 1 J. APPLIED PSYCHOL. 186 (1917):
For many years, Münsterberg considered it his special problem to strengthen the
relations between his first and his second homelands. His books on America and the
Americans, the founding of the American Institute in Berlin, his proposal to shape the
Hamburg institution of higher learning as an embodiment of American University
ideals.... as well as many other things, testify to this. He did not always find sympathy in
these attempts either here or there.
But at the beginning of the world war, his attitude became completely
unambiguous and unconditional. He realized that he was a German and regardless of
consequences he began at once a spiritual war against the traditional English sentiment at
Harvard. What this meant to him is shown in the following portion of a letter sent to me
in February, 1916: “... Of course almost all of my old relations are severed, especially
here in Boston. Most of my friends here no longer recognize me: I have been thrown out
of clubs and academies. All their rage has concentrated upon me. ...”
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man of big ideas in all directions, a real genius.”11 Münsterberg’s arrogance and selfconfidence, as well as his brilliance, came through in his book, On the Witness Stand,
published when he was 45 years old. Münsterberg not only was the first to discover
psychology’s relevance to the law, his insights foreshadowed much later work on
various issues, including repressed memories, false confessions, and the sources of
eyewitness error. At the same time, he scolded the legal profession for being “obdurate”
in its disregard for psychological insights that would be valuable in the courtroom. He
then proceeded to set forth a description of those insights.
The first chapters of Münsterberg’s book deal with problems of memory and
perception. They are written somewhat casually, suggesting the book was intended for
an audience of lawyers and other lay readers. For example, the results of experiments
conducted in class, where students were ask to estimate quantities such as time and
speed, are given as ranges (e.g., “the answers varied between half a second and sixty
seconds, a good number judging 45 seconds as the right time”12) without giving any
measure of central tendency or variance (no mean or median, no standard deviation).
However, his basic point – that both perception and memory are trickier and more faulty
than lay people think – is consistent with modern psychological research. In fact, one
psychologist writing recently has noted:
The chapter on the fallibility of recall in witnesses is particularly well
developed; it draws many of the same conclusions that are part of
contemporary psychology's admonitions about the inaccuracy of
eyewitness testimony. In fact, these contemporary accounts often cite
Münsterberg’s writings as anticipations of this modern work.13
Chapters 3 and 4 discuss crime detection, more specifically lie detection by
monitoring matters such as associations and emotions. Always confident, Münsterberg
believed he could detect bad acts by word association, presenting the suspected
wrongdoer with words that are neutral and words that have something to do with the
crime, and then measuring response times. Hesitation, unusual associations, and
changes in associations on repetition of the experiment will expose the wrongdoer.
Münsterberg noted that emotions can also be monitored by measuring respiration,
blood pressure, perspiration and pulse, naming the instruments but not using the word

11

Ludy T. Benjamin, supra , citing B. Kuklick, The Rise of American Philosophy: Cambridge,
Massachusetts, 1860-1930, at 198 (1977) .
12

MÜNSTERBERG at 22. The correct time was 22 seconds.

13

Ludy T. Benjamin, supra n. ___
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polygraph, and says that this approach has promise.14 He says it is not yet ready for
use in crime detection because “experiment gives us so far no sufficient hold for the
discrimination of the guilty conscience and the emotional excitement of the innocent.”15
He suggests a form of guilty knowledge test, where hidden facts about the crime will
cause excitement only in someone (notably, the perpetrator) who knows which details
are connected to the crime.16
Chapter 5 contains speculation about untrue confessions, including case
histories and references to historical events such as the Salem witch trials. Münsterberg
offers reasons why confessions may be untrue, from melancholia to plea bargains to
the third degree. Though casually written by contemporary standards, some of the
points he makes are consistent with findings of modern research.17 Other parts seem
very speculative, such as his theory that flashing lights cause suggestiveness and
increase the risk of false confessions.
Chapter 6, “Suggestions in Court,” makes some points about human
suggestiveness that are well-grounded. Münsterberg casually describes an experiment
in which suggestive questions planted incorrect information in subjects,18 and another in
which the size of boxes influenced ideas about their weight,19 reminiscent of later work
by Elizabeth Loftus.20 However, his idea that cross-examination using leading questions
brings incorrect answers reveals naivete about the adversarial context.21

14

One of Münsterberg’s disciples, William Moulton Marston, was later to claim credit for
invention of the polygraph. Marston, a colorful character himself, also created the cartoon character
Wonder Woman. Ludy T. Benjamin, supra n. ____
15

MÜNSTERBERG at 132.

16

Id. at 132. Concerning the guilty knowledge test, see, DAVID L. FAIGMAN, DAVID H. KAYE,
MICHAEL J. SAKS & JOSEPH SANDERS, MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE OF
EXPERT TESTIMONY, Polygraph Test: Guilty Knowledge Tests, § 19-2.1.2[4] (2002).
17

See, Richard A. Leo & Richard J. Ofshe, The Consequences of False Confessions:
Deprivations of Liberty and Miscarriages of Justice in the Age of Psychological Interrogation, 88 J.
CRIM. L. & CRIMINOLOGY 429 (1998).
18

MÜNSTERBERG at 181.

19

Id. at 186.

20

E.g., Elizabeth Loftus et al., Semantic Integration of Verbal Information into a Visual
Memory, 4 J. EXPERIMENTAL SOC. PSYCHOL. 19 (1978).
21

MÜNSTERBERG at 183.
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Chapter 7, “Hypnotism and Crime,” makes broad claims for hypnotism.
Münsterberg does not believe that strangers can hypnotize people, or that a hypnotist
could get someone to murder someone through hypnotic suggestion. He does believe,
however, that a hypnotist could get someone, through post-hypnotic suggestion, to lie
on the stand or even to bequeath all their money and then commit suicide.22
In the final chapter, “The Prevention of Crime,” Münsterberg says there is no
single criminal type and sneers at phrenology. Criminals are generally less intelligent,
he writes, but this can lead to many things. Environmental factors are important. We
should try positive reinforcement, not punishment, a point he supports by describing an
experiment in which subjects who had been asked to lift weights until their fingers
became exhausted did not respond to verbal attacks aimed at getting them to lift more,
but did get a second wind if the investigator modeled the finger lifting by lifting things
with his own finger. Generalizing that to the correction of criminal conduct seems an
inordinate stretch. He thought “penitentiaries” should be abolished, but also that there
should be a way to take career criminals out of circulation.
2. Wigmore’s Response to Münsterberg
Münsterberg’s book soon attracted the attention of an opinionated and
ferociously industrious 45 year old law professor, John Henry Wigmore. In 1909
Wigmore published an article entitled “Professor Muensterberg and the Psychology of
Testimony,” containing a root and branch denunciation of Münsterberg’s book.23
Wigmore chose a peculiar format for his response to Münsterberg. He created a
fictional case, Cokestone v. Muensterberg, brought in Windyville, Illiana. It is hard to
see how the article could have interested psychologists. It begins like a law school
exam, silly names and all. It laboriously states an imaginary cause of action for libel
against the legal profession and then, of all things, discusses the imaginary plaintiffs’
standing and the question whether the imaginary state had personal jurisdiction!24 One
might think that the purpose was humor, but the only attempt at it comes in the
discussion of jurisdiction, and there it misses the mark.
Even when Wigmore approaches the point, he starts by laboriously
demonstrating that the sources relied upon by Münsterberg were not generally available
in English in publications accessible to American lawyers, and hence that it was unfair

22

Id. at 224-225.

23

John H. Wigmore, Professor Münsterberg and the Psychology of Testimony, 3 Illinois L. Rev.
399 (1909) (hereinafter Wigmore’s Rebuttal).
24

Id. at 399-403.
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for Münsterberg to label lawyers as “obdurate.”25 This is a matter of no lasting interest,
since it does not address Münsterberg’s points about how psychology could be useful
to lawyers and jurists, but only shows Münsterberg to have been unjustified in accusing
the legal professions of being stubborn and ignorant.
When Wigmore finally does get to the issue of whether experimental psychology
can help law, he causes Münsterberg to admit on the witness stand, mostly with yes or
no answers, that he is in error or that his suggestions are impractical.26 Where he is not
admitting that he was wrong, Münsterberg admits that he was trite – judges already
know about problems of memory and perception, as evidenced by judicial opinions from
which Wigmore’s interrogator quotes.27 At the end of the trial the jurors, after a few
moments whispering, announce that they do not need to retire, and render a verdict for
Wigmore’s side right then and there.28 Perry Mason could not have done better.
Our evidence forefather Wigmore was quite a singular person. Who else would
write an article attacking a Harvard29 Professor of Psychology, a man whom William
James had described as a genius,30 and have the effrontery to have his adversary
confess he was wrong in the attacker’s own article? Who else would purport, without
apparent fear of contradiction, to have read every relevant article published in the
academic psychology journals in English, German, French and Italian.31 Who else, for
that matter, would think to have the psychologist admit on the stand that, unlike
Wigmore, he was not familiar with the psychology articles published in any of the Italian
journals32 or in the German legal journals.33

25

Id. at 407-12.

26

Id. at 430-31.

27

Id. at 418.

28

Id. at 433.

29

The same institution where Wigmore had earned his B.A., M.A., and in 1887 his LL.B.

30

Ludy T. Benjamin, supra n. ____

31

According to his biographer, Wigmore was literate in a dozen languages, including Russian,
Japanese and Arabic as well as all the major European languages. WILLIAM R. ROALFE, JOHN HENRY
WIGMORE: SCHOLAR AND REFORMER 106 (1977). Münsterberg was fluent in at least three: German,
English and French.
32

See Wigmore’s Rebuttal at 406.

33

Id. at 405.
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As for Münsterberg’s points about the fallibility of memory and perception,
Wigmore seeks to show that lay people are familiar with those points by quoting judges
who have said the same thing in opinions. This is not a very convincing answer even for
the judges, and certainly does nothing to show that jurors are familiar with these
problems. Münsterberg’s suspicions about lay ignorance seem consistent with later
research showing that lay people overestimate the accuracy of eyewitness testimony.34
When Wigmore gets to the merits of the association method, he effectively
demolishes it, at least in its reported applications.35 Examining one application, in
exposing a fugitive who claimed to be a bookmaker as really being a lawyer, he showed
the associations that would be appropriate for a bookkeeper were ignored by the
observer, and those that seemed consistent with a lawyer were overinterpreted.36
Wigmore also demonstrated that the reaction time betrayals were interpreted
arbitrarily, with some seen as betrayals and others ignored.37
Here are two of Wigmore’s final questions on the subject:
Q. Now, do I exaggerate in saying that this whimsicality and
arbitrariness of interpretation are constantly to be seen in the records of
these experiments? For example, in Jung’s own primal experiment, by
which he is said to have detected an actual thief, did he not find a socalled “betrayal” in the reaction “stranger-look,” by interpreting it thus: “The
young thief thought that some one had looked when he was stealing, and
had informed on him, so that I, a stranger, now knew of it?” A. Yes.38
Q. Does that seem as amusing to you as it does to me? A. I do not
know.39

34

ELIZABETH LOFTUS, EYEWITNESS TESTIMONY (1979); Gary Wells et al., Accuracy,
Confidence and Juror Perceptions in Eyewitness Identification, 64 J. APPLIED PSYCHOL. 440 (1979).
35

Wigmore’s Rebuttal at 427-31.

36

Id. at 428-29.

37

Id. at 428-30.

38

Id. at 429.

39

Id. Almost every question by Wigmore’s alter ego would have been objectionable – this one as
argumentative, others as compound, assuming facts not in evidence, lawyer testimony, and blatantly
summing up in the middle of cross-examination.
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Wigmore quotes a psychologist who says that most eyewitness identification is
accurate,40 an assertion that is hard to either verify or disprove, but in any event is of
little relevance: if a substantial minority of eyewitness identifications are in error, that
creates a serious problem for any system which relies on such evidence. One thing that
we know today is that erroneous eyewitness identifications are the leading cause of
wrongful convictions,41 and that psychology has contributed much to an understanding
of the conditions that lead to identification errors and to the development of procedures
for reducing the risk of such errors.42
Apparently Münsterberg never replied to Wigmore’s attack. Our search for a
response turned up nothing.43 Most likely, Münsterberg either never learned of
Wigmore’s attack or was too busy with other projects and concerns.44
For his part, Wigmore was obviously interested in psychology himself and he had
some good things to say about it. He was receptive to experiments that used trial
simulations.45 He also upbraided the legal profession for not taking into account the
literature about crime from psychology and other disciplines.46 Here, he said, the legal

40

Id. at 427 (quoting Guenther).

41

EDWARD CONNORS ET AL., U.S. DEP’T OF JUSTICE, CONVICTED BY JURIES, EXONERATED BY
SCIENCE: CASE STUDIES IN THE USE OF DNA EVIDENCE TO ESTABLISH INNOCENCE AFTER TRIAL (1996);
JIM DWYER, PETER NEUFELD & BARRY SCHECK, ACTUAL INNOCENCE: FIVE DAYS TO EXECUTION AND
OTHER DISPATCHES FROM THE WRONGLY CONVICTED (2000).
42

The United States Department of Justice has distributed guidelines to all police agencies in
the nation, specifying eyewitness identification procedures – based heavily on psychological research –
designed to reduce the incidence of erroneous identifications. U.S. DEP’T OF JUSTICE, EYEWITNESS
EVIDENCE: A GUIDE FOR LAW ENFORCEMENT (1999).
43

A psychology scholar who has read Münsterberg’s letters noted no reference to Wigmore,
email communication from Ludy T. Benjamin to Roger C. Park, May 6, 2002, nor could we find a
record of a reply with online research and emails asking psychology-law scholars whether they knew of
any.
44

The same year that Wigmore’s article appeared, Münsterberg published two more books, one
on values and one on the psychology of teaching. THE ETERNAL VALUES (1909) and PSYCHOLOGY AND
THE TEACHER (1909). And the year after that he was appointed an exchange professor from Harvard to
the University of Berlin, sent on a quasi-diplomatic mission to establish an American Institute. By then
the stage was being set for the outbreak of the First World War, and Münsterberg was trying vainly to
reverse the momentum by promoting cultural ties between his two homelands.
45

Wigmore's Rebuttal at 426.

46

Id. at 433.
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profession deserved the censure that Münsterberg heaped on it in other contexts.47
Later, he appointed a psychologist to be the editor of the Journal of Crime and
Criminology.48
Except for his attack on Münsterberg, Wigmore has almost nothing unkind to say
about any scientific claims, however lacking they might be in systematic empirical
grounding or however speculative and exaggerated. Perhaps the most remarkable
contrast is provided by Wigmore’s support of the admission of handwriting experts in
court, a cause on behalf of which he waged a campaign for decades, despite the
complete lack of any testing of the validity of their claims.49 The difference cannot be
that Wigmore’s handwriting examiner friend, Albert S. Osborn, confined himself and his
field to one small corner of the evidence universe. Osborn published a number of books
in which he expounded on his speculations about inference, proof, trial practice, and

47

Id.

48

RAULFE, supra note ___, at 61.

49

As observed by D. Michael Risinger et al., Exorcism of Ignorance as a Proxy for Rational
Knowledge: The Case of Handwriting Identification “Expertise,” 137 U. PA. L. REV. 731, 768 (1989):
Though not incapable of a burst of energetic and telling skepticism, [Wigmore] seems to
have been willing to accept many claims uncritically and at face value. This certainly
seems to have been the case with Osborn's “scientific” approach to handwriting
identification. [Wigmore] advocated its acceptance by all courts in his introduction to the
first edition of Osborn's book in 1910 and continued to do so faithfully for the next
thirty years. Together their advocacy brought “scientific” handwriting identification from
a phenomenon barely tolerated by courts to a recognized source of useful and dependable
information, despite the absence of a shred of empirical evidence of anyone's ability to
do what Osborn claimed he and others of his trainees and followers could do.
Despite the absence of data and handwriting examiners’ aversion to research testing their claims, in his
treatise on evidence law Wigmore wrote of asserted handwriting identification expertise:
It ought to be now well understood that the identification and the decipherment
of documents, including handwriting and all other features, are the subject of scientific
study, made by the aid of instruments of precision, and that modern research has elevated
the whole subject into the realm of an applied science. Under such conditions, tangible
reasons can be given for every opinion, precisely as an engineer can explain the reasons
for constructing a bridge of a certain type. A qualified expert's opinion may therefore
now be tested and judged by the reasons on which it is based. Such an opinion is as
much more valuable than the untrained layman's opinion as that of a scientific and
experienced geologist surpasses that of the empiric oil-prospector.
JOHN WIGMORE, 7 A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE AT TRIALS AT COMMON
LAW § 1998, at 190 (3d ed. 1938) (citations to two of Osborn's books omitted). Wigmore also roundly
attacked judicial opinions which, as late as the 1930s, continued to be skeptical of and to disallow the
opinions of asserted handwriting experts. See, Risinger et al., at 768-769 n. 174.
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related matters, all of which were praised by Wigmore.50 Whatever lack of thoroughness
in testing and insufficiently cautious extrapolations Münsterberg indulged in, they pale
next to Osborn’s, which stand on nothing but anecdote and ipse dixit.
What, then, accounts for the special abuse Wigmore heaped on Münsterberg?
The difference may be that while others showed respect for the intellectual structure of
the law (for which Wigmore reciprocated by showing respect for whatever those others
were peddling), Münsterberg had the impudence to criticize the legal factfinding
process as suffering from fundamental flaws (to which Wigmore also reciprocated).51
In any event, the lengths to which Wigmore went in putting painstaking erudition
to the service of vitriolic attack must, to the extent that it was known to them, have had
a chilling effect on psychologists less bold than Münsterberg. Wigmore certainly did the
discipline of psychology and evidence law no favors with his Illinois article. And when a
bright young Yale law professor, Robert M. Hutchins, who had just begun to teach
evidence for the first time, delivered a paper on evidence at a 1926 meeting of the
Association of American Law Schools, at a round table on “Psychology, Deception
Tests, and the Law of Evidence,” Wigmore found the paper highly objectionable.
Wigmore immediately wrote to Hutchins warning him away from experimental
psychology and telling Hutchins to read the reply to Münsterberg. For good measure,
Wigmore wrote a letter to the President of Yale University, James R. Angell, warning
him of Hutchins’ “extreme behaviorism” and his “irreverence towards judges and
recorded experience.” Angell sent the letter on to Hutchins, with a note saying, “I have
the impression that you must have stepped on some of his most sensitive corns.”52

50

ALBERT S. OSBORN, THE PROBLEM OF PROOF (1922); ALBERT S. OSBORN, THE MIND OF THE
JUROR (1937).
51

That, at least, is the theory put forward by some commentators. See Risinger et al. supra note
__. Another possibility is political. Münsterberg favored rapprochement between the U.S. and Germany
as tensions mounted in the period leading to the First World War, and he supported Germany’s position
against her European adversaries. His public support of Germany in speeches and in the popular press
caused him problems with his Harvard colleagues as early as 1907. Wigmore’s feelings toward
Münsterberg could only have grown worse. Münsterberg continued to support Germany even after war
broke out in 1914 and even after the sinking of the Lusitania in 1915. None of this could have been very
pleasing to Col. Wigmore, the war hawk and patriot.
52

John Henry Schlegel, American Legal Realism and Empirical Social Science: From the Yale
Experience, 28 BUFF. L. REV. 459, 474 n. 83 & 480 n. 101 (1979). Wigmore’s attempt to undermine
Hutchins not only was small-minded and cruel, it almost certainly fell on unreceptive ears. Angell was
himself a psychologist, having done graduate work at Harvard under William James, graduating the same
year that James first succeeded in luring Münsterberg there. After Harvard, Angell went to Germany for
further study, returning to the U.S. to found the University of Minnesota’s first psychology laboratory.
Angell was the fifteenth president of the American Psychological Association (1906). Angell briefly was
president of the University of Chicago (1919-1921), before moving to the presidency of Yale (1921-
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Hutchins was not the least deterred. He took on a psychologist as a collaborator and
together they wrote prolifically on psychology and evidence law. But others may well
have been deterred.
One wonders what the body of psychology and evidence law scholarship might
have developed into, and how much sooner, if the initial encounter had not been
hobbled by the overreaching of its first important contributor and the overreaction of its
first important critic.
3. Hutchins and Slesinger
The next landmark in psychology and evidence law is the Hutchins & Slesinger
series in the 1920s.53 Hutchins and Slesinger wrote articles in leading law journals
about the pertinence of psychology studies to such evidence questions as the
admissibility of spontaneous exclamations, refreshing memory, evidence of statements
offered to prove state of mind and consciousness of guilt, marital privileges, and the
competency of witnesses to testify.
Hutchins, a recent graduate of Yale Law School who joined its faculty in 1925
and became dean in 1927, while still in his late twenties, brought a psychologist, Donald
Slesinger, to the Yale law school faculty to work with him on psychological studies of
evidence law. Neil Duxbury, in his book, Patterns of American Jurisprudence, credits
Hutchins with playing “the crucial” role in setting the scene for the emergence of realism
at Yale during the 1930s, and Hutchins certainly shared the realist interest in studying
law with the methods of social science.54
Hutchins originally intended to do experimental work, but the articles he actually
produced were examples of scholarship by consumers of social science, not
scholarship by makers of social science. Professor Schlegel’s appraisal is that:

1937). Before becoming a professor at the law school, Hutchins had been secretary of the Yale
Corporation, and therefore probably already had a good relationship with President Angell. The year
after Wigmore wrote his letter, Hutchins was named dean of the law school at Yale (1927-1929),
following which he became the president of the University of Chicago, where he served for two decades.
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The articles were of a generally high quality, although their effectiveness
varied directly with respect to the quality and relevance of the underlying
psychological literature: where good quantitative, behavioral studies were
available, the articles were crisp and their criticisms effective, where an
older, introspective psychology or new Freudian psychology provided the
studies, the articles tended to be less well focused and their criticisms
weak.55
Several of the articles are of continuing interest. For example, in the
spontaneous declarations article,56 Hutchins and Slesinger describe a study – one that
might not get past a present-day human subjects committee – in which the investigator
staged a battle in the classroom. Consistent with other psychological research57 on the
effects of stress and arousal, students who were highly upset were least accurate. The
most accurate students were the ones who were slightly stimulated; they wrote better
descriptions than the ones left cold.58
Interestingly, Hutchins and Slesinger did not recommend the abolition of the
excited utterance exception. They said that the excited utterances then admitted by the
courts, many of which required not only excitement but also personal involvement by
the declarant, were less accurate than other spontaneous declarations excluded by the
courts. In a conclusion that is consistent with the modern approach to present sense
impressions under the Federal Rules of Evidence, they supported Professor Morgan’s
suggestion that declarations “closely connected in time” with the stimulus that brought
them forth be admitted, whether excited or not and whether or not the declarant was a
participant.59
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Hutchins and Slesinger’s memory article60 offers psychological perspectives on
legal doctrines about impeachment of witnesses, refreshing memory, and past
recollection recorded. The authors concluded that impeaching witnesses by
questioning them on cross-examination about otherwise irrelevant matters – e.g., crossexamining a witness to a contract transaction about the ages of his grandchildren – was
psychologically invalid because human memory is highly situational. They argued that,
where time and cost justify it, memory tests developed by psychologists would be
better.61 Hutchins and Slesinger concluded that the past-recollection-recorded doctrine
was basically sound, but that it should be refashioned to some extent to take
psychological factors into account, such as the forgetting curve, which rises quickly and
then flattens out. Among the things they recommend taking into account is whether the
event was “definitely attended to” by an observer who was “determined to remember
everything that happened.” In the absence of those factors, they argued that one
should consider the length of time and number of times the event was “exposed,” and
the length of time since the last “exposure,” in that way taking advantage of what is
known about the forgetting curve. They approved generally of the concept of refreshing
recollection, noting that it follows the psychological insight that recognition outlasts
recall. But they worried about false memories caused by confusion with post-event
information. Their recommendations on refreshing recollection are implicit and hence
indeterminate, but they did identify factors that factfinders and perhaps policymakers
should consider in determining accuracy.
As dean at Yale, Hutchins encouraged other realist projects in law and social
science, undertaken by such faculty members as Charles Clark (on court administration
and who later became the principal draftsman of the Federal Rules of Civil Procedure),
William O. Douglas (on bankruptcy, later a justice of the U.S. Supreme Court), and
Underhill Moore (studies of banking and compliance with traffic laws). Like other realist
initiatives in law and social science, the Hutchins and Slesinger work just petered out.
They never did experimental work themselves. The whole field of law and any social
science was somewhat dormant for a time, suffering from lack of funding during the
depression and a redirection of the energies of realist leaders during the depression
and the Second World War.62
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Hutchins departed for the University of Chicago in 1929.63 According to some
sources, he became an “apostate realist”64 who turned his back on empirical work as
merely descriptive and who favored a metaphysical search for “first principles of law.”65
In 1933, as the 34-year old President of the University of Chicago, he gave an address
to the Association of American Law Schools that was later published in the University of
Chicago Law Review under the title, “The Autobiography of an Ex-Law Student.”66 In it,
Hutchins said he had looked to psychology for behavioral insights relevant to the law of
evidence. He discovered that psychology had dealt with very few of the issues raised
by the law. It could tell you that spontaneous exclamations were not accurate, but it
could not tell you whether they should be excluded. Psychologists, he said, “did not
know enough about juries to tell you that; nor could they suggest any method of finding
out enough about juries to give you an answer to that question.”67 This opinion by the
prominent university president and law professor, offered in an AALS address, must
have been discouraging to scholars who were thinking of following in his path. Note,
however, that it is not a wholesale condemnation of experimental psychology and law.
Like parts of Wigmore’s earlier attack, it can be read as a call for ecological validity – for
realistic simulations of trials and realistic studies of jury behavior.
4. Subsequent Developments
The late 1930s and 40s were a dry period, not only for psychology and evidence
law but for all forms of behavioral science and law. But the idea that social science
research would be helpful to legal scholars was too ingrained in the post-Langdell legal
mind to die. Law professors had a positivist, functional approach to law, and if law was
man-made and mutable, and it was important to consider its social consequences, then
the social and behavioral sciences could not be ignored for long. It was against the
temper of the times to avoid trying to use science in law, including social science.
Leaders like Holmes and Pound had called for it before the realist era, and even
Langdell invoked a scientific paradigm, though his concept of law as science hardly led
to interdisciplinary work.
Hutchins himself did not completely turn his back on interdisciplinary work with
law and social science. He participated in a curriculum reform at Chicago that resulted
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in the inclusion of a course in psychology in the law school curriculum.68 In 1951, after
Hutchins became an associate director of the Ford Foundation, Ford funded the
landmark study of The American Jury, conducted at the University of Chicago Law
School by Harry Kalven and Hans Zeisel.69 The Kalven and Zeisel study, published in
1966, is recognized as one of the brightest lights in the law and social science
firmament.70
Another signal event was the use (or misuse) of social science data in Brown v.
Board of Education.71 Regardless of what one thinks of the Supreme Court’s famous
footnote 11, it made the possibilities salient. But the revival of psychology and evidence
law had to await the 1970s.
In the early 1960s, the “law and society” movement emerged, largely as a
collaboration between legal scholars and social scientists (including sociologists,
political scientists, anthropologists, psychologists, and historians). The legal scholars
wanted to expand law and legal scholarship beyond its doctrinal habits, hoping to
incorporate empirical social science methods and knowledge into the law school
curriculum and to hitch their own scholarship to methodologies and substantive
knowledge which they saw holding much promise for the law.72 The social scientists
saw in their collaboration with the lawyers an expanded opportunity to contribute to
progressive social change. Two charitable foundations were persuaded to make
substantial grants to four universities to help advance these interdisciplinary efforts.73 In
1964 the Law & Society Association (L&SA) was formed. As anyone involved with law
schools can see, the integration of fields did not take hold, and spread little beyond the
original schools, though the L&SA thrives.
The American Psychology-Law Society (AP-LS) was formed in the late 1960s,
initially by psychologists interested in mental health law issues.74 In a straw vote on
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naming the organization, the name that got the most votes in 1968 was “Society for
Forensic Psychology.”75 But under the name AP-LS, the new organization's constitution
identified its purposes as promoting a range of interests, including the psychological
study of law. The organization's more influential founder and first president, Jay Ziskin,
was a lawyer as well as a psychologist, who went on to write a book cataloguing the
weaknesses of clinical expert testimony.76 Though the book alienated many forensic
psychologists from Ziskin, it along with AP-LS was a reflection of his desire to see
psychology better serve law by promoting improved expert testimony through better
scientific research.
Partly due to that conflict, the young organization struggled to gain its footing.
But as it approached the end of its first decade it came under the influence of the field's
most influential leader, Bruce Sales, who served as its eight president. Sales had
doctoral training in psycholinguistics as well as a law degree, and almost
singlehandedly created the infrastructure of modern law and psychology. He personified
the field's varied embryonic interests, imbued AP-LS with his own boundless energy,
founded the field’s first journal,77 first book series, and first joint JD/Ph.D degree
program. He "provided AP-LS with a structure and purpose that was dramatically more
coherent and dynamic than anything it had in its earlier stage. He conceptualized a field
of law and psychology that incorporated all of its facets...."78 He and his students also
produced a disproportionate amount of the research that initially filled the journals and
that was presented at the conferences.
One of the first topics of major and continuing research has been eyewitness
identification accuracy, an initiative of psychologists, not law professors. One of the
early modern landmarks on this subject was Elizabeth Loftus’s book, Eyewitness
Testimony, published by the Harvard University Press.79
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B. Three Contemporary Stories of Success and Its Alternatives
1. Eyewitness Identification Research
There are literally hundreds of studies on the subject of eyewitness testimony;
one bibliography of eyewitness research lists 2,000 entries, most of them scientific
studies.80 The body of research, both field studies and laboratory studies, has been
growing at an increasing rate.81 On many questions, the findings show a high degree of
convergence. Moreover, the research, unlike that of Münsterberg or that reviewed by
Hutchins & Slesinger, shows a high degree of sensitivity to the legal context. The
researchers do not stop at identifying factors, such as weapon focus, that create poor
witnessing conditions. They also study witnessing within the legal system.
The weakness of eyewitness identification would not be such a concern if jurors
gave it proper weight. But are jurors sensitive to witnessing conditions and problems?
This topic has had the benefit of a substantial amount of sophisticated research. Do
eyewitness experts help jurors understand? That has also been the subject of
controlled experiments. Do judges and lawyers understand problems with witnessing
conditions? Can judicial instructions help? Is cross-examination and adversarial
testing sufficient to alert jurors to the dangers? All of these context issues have been
the subject of empirical research by scholars in the field – just what Wigmore and
Hutchins were asking for and bewailing the absence of.
The topic had become so popular that one of us, when editor of Law & Human
Behavior, wrote an editorial warning psycholegal scholars that the usefulness of their
work can be limited by the range of topics that they have chosen to address.82 It even
received notice on the pages of the New Yorker, in an article by Atul Gawande, who
struck a tone similar to Münsterberg:
[The] legal profession has conducted no further experiments on the
reliability of eyewitness evidence, or on much else, for that matter.
Science finds its way to the courthouse in the form of ‘expert testimony’ –
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forensic analysis, ballistics, and so forth. But the law has balked at
submitting its methods to scientific inquiry. Meanwhile, researchers
working outside the legal establishment have discovered that surprisingly
simple changes in legal procedures could substantially reduce
misidentification. They suggest how scientific experimentation, which
transformed medicine in the last century, could transform the justice
system in the next.83
In contrast to a century ago, today research on eyewitness testimony is far more
complete, much of it is more carefully related to the legal context, and more legally
sophisticated. And this time around, the legal academy has itself been much more
receptive to and sophisticated about the research.84
Psychologists have studied the effect of eyewitness age, eyewitness sex, sex of
the target person, training of eyewitnesses (such as bank tellers) in how to identify, the
dubious value of consistency of description and eyewitness confidence, the effects of
disguise and weapon focus, the rate of decay of memory, the effects of post-event
information (such as seeing mugshots before making a lineup identification), exposure
time, distinctiveness of the target, length of retention interval, encoding instructions,
biases in lineup structure and composition, the effect of context reinstatement (having
the eyewitness do the identification in the same surroundings as the crime), live v. video
v. still pictures at exposure and at identification, and the difficulties of cross-racial
identification and whether people with friends of another race are better at it than
others. Psychologists also have done studies of jurors, finding that juror subjects often
overemphasize factors that have only a weak relationship to accuracy, such as witness
confidence, and underestimate other factors, such as the witness’s age, the effect of
disguise, or the distinctiveness of the target person.85
What have been the legal consequences of this research? One important area,
dealt with in the evidence casebooks, is the question whether expert testimony is
admissible to alert jurors to the dangers of eyewitness identifications (pointing out the
factors which increase or decrease eyewitness accuracy).86 Most courts continue to
hold that it is within the discretion of trial judges to exclude this evidence, but there are
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exceptions,87 and of course there are trial judges who exercise their discretion in favor
of admitting it, especially when it has a good fit to the facts of the case and the
eyewitness identification is crucial.
More recently, the research has had an even more important effect on the
administration of justice. It has suggested policy for the conduct of eyewitness
identification procedures in order that the risk of erroneous convictions be minimized,
without increasing the risk of erroneous failures to identify. The AP-LS produced a white
paper on eyewitness identification by a number of leading eyewitness researchers.88
Their recommendations included:
•

preventing witnesses from discussing the incident with each other prior to
attempting their identifications (by instruction and, when possible, by
sequestration)

•

selecting lineup foils (or fillers) to resemble the witness’s description
(rather than to resemble the suspect)

•

blind administration of lineups (police officers interacting with the witness
should not know who the suspect is)

•

instructing the witness that the culprit might or might not be in the lineup
(in order to reduce relative judgment89)

•

sequential lineups or photospreads (whereby witnesses see one lineup
member at a time and must declare whether that person is or is not the
perpetrator, also designed to reduce relative judgment).

•

recording the confidence of the witness immediately following any
identification (in view of the high persuasiveness of this relatively
unimportant element, and the malleability of confidence after the witness
receives confirming or disconfirming post-identification information)
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The United States Department of Justice has adopted most of these recommendations
and advised all police agencies throughout the nation to follow them.90 The one that the
Justice Department task force did not adopt was blind testing.91 Others have gone
further. The Illinois Governor’s Commission on Capital Punishment recommended
double-blind lineups and the General Assembly funded a limited program of
implementation and study of the procedure.92 New Jersey has adopted double-blind
lineups on a statewide basis.93
2. Research Relevant to the Character Evidence Ban
The legal literature on character evidence has varied in its use of insights from
academic literature on psychology. Professor Uviller produced an influential article on
character evidence without expressly relying upon insights from the psychology
literature.94 Other articles do cite and discuss the literature on psychology, but are
relatively cautious in their use of it.95 Still others have been more daring, using
personality theory to argue that character evidence is worthless or virtually worthless.96
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The theory that character evidence lacks probative value finds support in a view
of personality that sees situational pressures as being more important as a cause of
human behavior than are general traits of character. Thus, whether a person is in a
hurry to keep an important appointment is likely to be a more powerful determinant of
whether he will stop to help someone in distress than what we can find out about that
person’s general disposition toward self-sacrifice.97 Some legal scholars have used
“situationist” personality theory to argue that character evidence ought to be broadly
excluded.98 They have found further support in studies of “fundamental attribution
error,” studies showing that people tend to attribute too much power to dispositions and
too little to situations. For example, when experimental subjects are asked to predict
how people will react in certain situations where behavior has been tested in prior
experiments, they tend to err on the side of underestimating the power of situations.99
Two dangers are present in applying this body of literature to legal issues: First,
there is the danger of using psychology that is too little, too selective, and too old.100
Second, there is the danger of using research that does not generalize to the legal
situation. The first flaw is somewhat hard to avoid. We can’t expect law professors to
be on the cutting edge of research in another field. Still, one can take precautions
against the danger of old and selective research. It is tempting to take one’s psychology
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from law review articles and empirical studies cited in them, but something more needs
to be done, even if it is only to check one’s conclusions against recent editions of
standard college texts on the subject.101 Or, better yet, law professors should follow
Hutchins’s example and take a psychologist as a co-author.
Having a psychologist co-author does not solve the second challenge, that of
making sure that the psychological literature “fits,” that is, that it generalizes to the
relevant legal context. That requires examination of the underlying literature and use of
the basic skill exercised by doctrinal scholars, that of drawing distinctions. Sensing the
lack of generalizability does not require going to somebody else’s library and digging
through poorly indexed psychology journals. One only needs to look at whatever
psychology research was cited and think about its applicability to the trial context. For
example, the two works most heavily relied upon in law review articles102 were
Hartshorne and May’s massive 1928 work103 and Walter Mischel’s 1968 book,
Personality and Assessment.104 These were seminal works, deservedly influential in
psychology. In assessing their applicability to issues of evidence law, however, legal
scholars need to consider the behavior examined in those works and compare it to the
behavior at issue in those situations where the law admits or excludes evidence of
character.
Hartshorne and May studied deceptive behavior in thousands of schoolchildren.
Under observation, children were given the opportunity to steal coins, to lie, or to cheat
on a test.105 The authors compared childrens’ propensity to engage in different kinds of
dishonest or deceptive behavior – for example, cheating on self-graded classroom tests
compared to stealing coins or cheating on tests of athletic ability. They found that
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correlations between different kinds of dishonest or deceptive behaviors were very
modest.106
Mischel evaluated the accuracy and utility of psychological assessments of
character traits and of psychodynamic states (ego strength, defenses, repression,
dependency, etc.). Much of his path-breaking book deals with the reliability and validity
of personality tests and clinical assessments. Clinical assessments did not stand up
well either in terms of interrater reliability or in terms of external measures, such as
progress of the patient. Pencil-and-paper personality tests and tests such as the
Rorschach test, sentence completion tests, and the Thematic Apperception Test (TAT)
did not correlate very highly with each other or with measures of behavior. His views
about the lack of utility of trait-state theories is tied to his preference for “social
behavioral” therapy, e.g., counter-conditioning and extinction of phobias by small steps
during which the patient becomes desensitized to the object of fear, as opposed to
psychodynamic analysis based upon the belief that a person’s basic personality can be
inferred from cues such as performance on projective tests, Freudian slips, or
interpretation of dreams. He found that hypotheses about generalized traits often did
not stand up. For example, he noted that some psychodynamic theorists believe that
reactions toward authority stemming from altitudes towards parental figures would
generalize to attitudes towards superiors in the workplace. However, experimental
testing indicates that there was no substantial correlation between attitudes toward
fathers and attitudes toward bosses. Similar results were obtained in examining
attitudes towards peers and comparing them to attitudes toward siblings. Thus, Mischel
concluded that “there was little evidence for generality of attitudes either toward
authority or toward peers.”107 He also expressed doubt about the generality of the
psychological construct of an “authoritarian personality.” Psychologists had
hypothesized that persons with authoritarian personalities had little tolerance for
ambiguity. But tests that measure different types of intolerance of ambiguity had little
correlation with each other.108 He noted similar results with the posited personality trait
of “rigidity.” Similarly, pencil and paper anxiety scales correlated substantially with each
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other, but not with psychological measures of anxiety.109 He noted generally that when
behaviors are measured by tests with similar formats and content there are substantial
correlations but the correlation often does not hold when the same behaviors are
measured by different means.110 Though much of his book deals with correlations
between psychological tests or between tests and personality ratings by subjects or
their acquaintances, sometimes he also considered studies that involved observed
behavior. For example, he referred to the Hartshorne and May study as one in which
cheating on one test did not have a high correlation with cheating on a different type of
test, and lying in classroom situations showed almost no correlation with deception in
out-of-classroom situations. He noted that experiments in which childrens’ propensity
to delay gratification was observed indicated that this behavior was also malleable, and
could be influenced by such situational factors as observation by the children of the
behavior of adult confederates whose behavior modeled patience.111
The question for the law of evidence is whether the findings of the studies
reviewed and reported by Hartshorne & May and Mischel – and cited by proponents as
the basis for a strict ban on character evidence – generalize to the situation of greatest
interest to the law of evidence. One can question the relevance of the studies involving
children. To what extent is the moral behavior of children stable enough to think that
what is learned from those studies tells us about the behavior of adults?112 Another way
in which the populations may differ is that most if not all of the psychological research
reviewed involves normal persons, while the accused in a serious criminal case is
disproportionately likely to be suffering from some kind of abnormality.113 Similarly,
valid research about the predictive value of ordinary behavior does not necessarily
generalize to the prediction of extreme behavior.114
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When the legal issue is whether evidence showing propensity for criminal
violence should be received, there is an additional problem of “fit”: none of the
underlying research in the studies referred to dealt with criminal or violent behavior.
And though decades of research have carried the Hartshorne & May findings beyond
the lying, cheating, and stealing of schoolchildren to a far wider array of behavior and
situations, and though the studies reviewed by Mischel, and their progeny, similarly
examined a wide array of behavior, it is not clear that they generalize to violent
behavior. Conclusions about the lack of cross-situational consistency of behavior have
been based on studies that generally examine nonviolent, noncriminal behavior of
normal research participants.115 This is not a criticism of that body of research, but
simply the observation that they do not include the behavior of greatest relevance to the
law, and a caution about generalizing from those findings to the legal question of the
predictive power of character and other-crimes evidence. Some of the studies do deal
with aggression, a trait construct that seems somewhat analogous to violent criminal
conduct, but the reported research on that trait gives little comfort to those who believe
that behavior is highly unstable and situation-dependent.116 At the end of the day,
external validity (generalizability) cannot be determined by logic, but only empirically.
Even for the behavior studied, Mischel did not offer extreme claims about the
absence of individual differences or the irrelevance of prior behavior. He even looked
favorably upon the use of other act evidence for prediction of behavior in certain
situations, considering it superior to clinical psychodynamic assessments based on
constructs such as “infantile dependency needs” or “passive-aggressive character
make-up.” Indeed, one of the important implications that psychologists took from
Mischel’s findings was that personality measures are weaker predictors than past
behavior is, leading to the aphorism that “the best predictor of future behavior is past
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behavior.” By focusing on the behavior, as a matter of sheer prediction, it does not
matter whether the causes are internal biological or personality factors that we have not
yet discovered and measured or whether the causes are external situational ones (and
the behavior recurs because similar situations are repeatedly encountered). In this
respect, one might find in Michel a trace of support for admission of bad-act evidence
that evidence judges would see as character evidence, and for exclusion of expert
clinical assessments that judges might see as falling outside the character ban.117
What about the findings of research that has focused on individual differences in
and predictors of violence and aggression? Some of that research suggests more
useful explanatory and predictive factors. For example, the effects of age and gender
are well recognized, with a greatly disproportionate amount of violent crime committed
by males between 18-21.118 Among prisoners who had been convicted of unprovoked
violent acts (as compared to prisoners convicted of nonviolent crimes) the former had
higher levels of testosterone,119 and among non-prison populations, boys and men with
higher testosterone levels were more likely to respond aggressively to provocation.120
When aggression has been rewarded, especially intermittently, it tends to persist.121
Some men have long records of criminal violence, which has been found to serve one
of two major purposes: violence used to command respect among associates and
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violence used for more instrumental purposes.122 A review of a large body of research
on people who participate in violent and other criminal activity found that such conduct
clusters among genetically closely related individuals.123
The most voluminous work, which has focused squarely on the question of the
predictability of violence, has been in the area of mental illness and violence.
Consistent with the findings of Mischel and others, clinicians using psychiatric theories
and diagnoses long have had difficulty predicting who among the mentally ill will commit
acts of violence and who will not.124 That persistent finding has been helpful in leading
researchers away from reliance on clinical assessment to study specific risk factors125
and to apply those risk factors actuarially. This has increased the power of violence
prediction. Mental disorder itself is “a risk factor of modest magnitude for the
occurrence of violence.”126 The factors most useful for predicting the violence
proneness of the mentally disordered are the same as those useful for predicting in the
general offender population, namely: criminal history, antisocial personality, substance
abuse, and family dysfunction.127 Prediction tools using the risk factor approach have
greatly improved predictive power, though it remains less than a precise art/science.128
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The occurrence of past violent acts are predictive; the more of them and the more
serious they are, the higher the predictive accuracy.129
Ultimately, what the law needs to know is whether reform will increase the
accuracy of factfinder conclusions. The possible reforms run from exclusionary
proposals (barring character and other acts evidence) or the more inclusive proposals
(making character evidence in some form, as well as other acts evidence, more
available). In order to reach such conclusions, the law must learn more about the actual
utility of “character” and prior acts in predicting behavior (else it must guess), as well as
about how factfinders will process those kinds of information. The research referred to
is clearly relevant to those tasks, but also insufficient.
What we have seen so far is that clinical opinions about personality traits may be
less useful than practitioners believe as a predictor of future behavior, but that past
behavior might be more useful, especially if the violent behavior has been recurrent, if
the situation settings for the behavior at issue were similar, and if factfinders can be
given realistic, informative, data-based cautions about the predictive power of the
evidence.130 It is by no means out of the question that a high comparative propensity to
engage in violent behavior could have great value, when used in conjunction with
incident-specific evidence, in post-dicting whether a person committed a single act of
that type of behavior on a particular occasion.
The larger point we have tried to make is not about whether the body of
psychological research points toward an expansion or a contraction of the prohibition on
character evidence. The larger point is about generalizing and distinguishing studies,
about making fair and informed use of studies, and about trying to reach a correct
answer to evidence policy questions. In using social science literature, legal scholars
should not lose the standards that they would apply in creating first-rate doctrinal
scholarship. First-rate doctrinal scholarship is not advocacy scholarship; the authors do
not snatch quotations from cases on their side and ignore cases on the other side.
They are expected to squarely confront authority on the other side and to argue why it
is inapposite or wrongly decided, if they conclude that it is. Secondly, doctrinal scholars
are expected to read the authorities that they rely upon with care and determine
whether they are applicable or distinguishable. They should do no less when using the
psychology authority.
3. Empirical Research on the Hearsay Rule
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The first empirical study of the juror use of hearsay published in 1991. 131 Since
then there have been at least 26 other studies, most of them original empirical work as
opposed to reviews or commentary on empirical work by others.132 Unlike the
eyewitness studies, the hearsay studies often involve collaboration between law
professors and psychologists. Fourteen of theses studies were co-authored by law
professors, one by a lawyer, and three by William C. Thompson, a psychology
professor who has a law degree and who probably spends more time in court than most
law professors who teach evidence.133 These close collaborations are entirely
understandable. For hearsay research, lawyers and psychologists need each other.
The legal setting of eyewitness identification problems is easy for someone with no
formal law training to understand. But the legal context in which hearsay issues arise,
the rationales of the hearsay rule, and the situations in which out-of-court statements
would be admissible in a real trial are things that can be understood only by someone
who has carefully studied the concepts.
In essence, what these studies do is to present some mock jurors with the “live”
testimony of a witness with personal knowledge and other mock jurors with the same
information from a hearsay witness. The research question asked by most of these
studies is whether the jurors discount the evidence they acquired through hearsay,
reflecting their recognition of its weaknesses compared with the firsthand witness. A few
studies have been clever enough to ask whether the jurors are able to make proper use
of the hearsay evidence in order to move closer to an accurate conclusion about the
underlying events. For example, if the out of court declarant’s statements were made
under the influence of suggestive questioning, does that troublesome fact come through
to the jurors as well by way of a hearsay witness as it does by examination of the
firsthand witness? Some studies created mock cases, the “truth” of which is not only not
known but does not exist; others created a set of true underlying facts, and the jurors’
conclusions about the event could be compared to its reality.134 Some of the studies
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presented the “case” by way of brief written transcripts or even briefer summaries,
others by audio or videotaped presentations of a mock trials.135 In some studies the
hearsay witness was a layperson, in others an expert witness. In some the firsthand
witness was cross-examined and in others not. And so on.
Put succinctly, some of these studies appear to offer greater verisimilitude than
others.136 And, perhaps more important, the studies asked different research questions,
thereby having more (or less) relevance to the legal policy questions about hearsay that
need to be asked and answered. The results, however, cannot be put succinctly. The
circumstances of some studies revealed jurors to be quite capable of heavily
discounting hearsay testimony as compared to firsthand witness testimony. In other
studies the jurors credited the hearsay as much as they did the firsthand testimony. It is
not always clear what the right or ideal response should be to the hearsay testimony, in
contrast to the testimony of the firsthand witness.
Whatever their methods and findings, these studies are an important start, but
certainly no more than a start, in a complex area of evidence law and policy. Reflecting
on how they relate to evidence policy, and especially on where they cast light or fall
short of casting light, should guide more and better studies in the future. Our reflections,
below, are organized in terms of three important issues of hearsay policy.

135

There is one criticism of the hearsay experiments that is entirely without merit. Professor
Michael Seigel argues that all hearsay experiments in which the trial stimuli were videotaped fail to test
any difference between hearsay and non-hearsay conditions. Professor Seigel writes that, “[A]lthough
each of the studies purports to examine the ability of human subjects to differentiate and discount
hearsay in comparison with witness testimony, they actually measure individuals' abilities to differentiate
among different types of hearsay and hearsay within hearsay. Remarkably, the articles are silent on this
critical issue concerning their internal design.” Michael L. Seigel, A Pragmatic Critique of Modern
Evidence Scholarship, 88 NW. U. L. REV. 995, 1042-43 (1994). As applied to videotaped simulations,
this criticism is conceptually barren. The hearsay rule is actually two rules: the important and
consequential rule that a witness cannot report another person’s statement if it is used for its truth, and
the relatively trivial rule that witnesses testifying to firsthand observations cannot testify by videotape.
Because these two rules both share the label “hearsay” instead of being called the “secondhand
information rule” and the “videotape rule,” Professor Seigel believes that a trial presented by videotape
cannot tell us anything about the processing of secondhand information. He gives no reason for this
other than the labels. To be sure, videotaped trials are not real trials, but this challenge to validity is no
more serious in the hearsay context than in any other context using videotaped stimuli, such as studies of
the effects of jury instructions.
136

It is far from clear how necessary a realistic simulation is to getting correct answers that are
generalizable to actual trial settings. A comparison of simulations with more and with less verisimilitude
found that the results reached did not differ. Brian Bornstein, The Ecological Validity of Jury
Simulations: Is the Jury Still Out? 23 L. & HUM. BEHAV. 75 (1999). But it almost certainly is the case
that lawyers and judges are more persuaded by studies which share many superficial similarities with
trial procedures.

32

a. Whether Hearsay Should be Received When
There Is a Choice Between Hearsay and Live Testimony
This first issue of hearsay policy arises when a live firsthand witness is available,
but a party would like to offer a hearsay witness instead. The policy-maker must ask
whether harm is done by allowing adversaries to substitute hearsay for available live
testimony. Most jurists would agree that the principal harm would be the loss of crossexamination.137 It is risky to allow adversaries to substitute hearsay evidence for crossexamined evidence. They will substitute hearsay for live testimony when the
substitution helps their case. An advocate would choose to forgo the benefits of a vivid
live presentation when the advocate does not want to have her witness questioned by
the opponent, which is exactly the situation in which cross-examination might turn up
information helpful in finding the truth.
The existing empirical studies of hearsay simply do not address this issue. They
do not try to study whether adversaries would choose to present inferior evidence in the
absence of a hearsay rule, and they do not attempt to examine the value of crossexamination in uncovering new evidence. The experiments focus on the modality of
presentation of the evidence, not on whether the trial procedure of cross-examination
uncovers useful new information. What the studies test is the impact of the medium,
just as in an experiment comparing the effects of live testimony with the effects of
closed-circuit TV testimony. There is no attempt to determine whether crossexamination might bring out new facts or reveal collateral facts bearing on the credibility
of the witness.
That is not so much a flaw in the studies as it is a limitation on the inferences
that can be drawn from them. The hearsay studies that seek to say something about
the accuracy of hearsay, as opposed to its impact, do not seek to simulate any kind of
cross-examination, much less typical cross-examination.138 Thus it is obvious that they
are of limited usefulness in assessing the value of hearsay testimony as a substitute for
cross-examined testimony.
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b. Whether Hearsay Should be Received When There is No Choice
A different issue of hearsay policy is presented when the declarant is not
available, so that hearsay testimony is the only way of learning her account of the facts.
Here, there is a strong common-sense argument that hearsay is better than nothing at
all, that one need not go in the dark because the light is not perfect. But the hearsay
rule sometimes bars such testimony.139 The empirical question is whether hearsay
evidence is so misleading that it ought to be excluded even when live testimony is not
an alternative. Here, empirical studies can be helpful even if they do not simulate
adversarial incentives to substitute hearsay for live testimony. Nonetheless, it is difficult
to use the existing experiments to reach conclusions about this issue.
The legal policy issue is whether hearsay would be helpful to the jury in reaching
the ground truth. In most of the experiments, the ground truth was not known to the
experimenter, as we noted above. In two of the experiments,140 the investigators did
have accurate knowledge of the ground truth. They controlled and recorded the events
witnessed by the hearsay declarant and by the person reporting the content of the
hearsay statements, and examined the question whether the juror subjects were able to
use the secondhand information to accurately reconstruct what actually happened.
Neither of those experiments simulated cross-examination. Here it is necessary
to distinguish between cross-examination of the declarant and cross-examination of
the in-court hearsay witness. If the declarant is not available for cross-examination, the
legal policy issue does not turn on whether it would be better to hear from a crossexamined declarant or from a hearsay witness, because cross-examining the declarant
is not an option. But an experiment would cast clearer light on the legal situation if it
involved cross-examination of the hearsay witness. The cross-examiner could ask
questions that might undermine the believability of the hearsay witness. At a minimum,
these questions make it more apparent to the jurors that the hearsay witness did not
see the event, does not know from firsthand knowledge what happened, is relying
solely on the declarant, and does not know the witnessing conditions of the declarant
(such as whether something was in the way, whether the declarant was paying
attention, etc.).
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c. Whether Erroneous Admission of Hearsay
Should be Deemed Prejudicial Error
Appellate courts often confront the question whether erroneous admission or
exclusion of hearsay is prejudicial error. When an evidence error is harmless in the
sense that it was quite unlikely to have affected the result, then appellate courts refuse
to reverse.141 The hearsay studies have relevance to this policy issue even when they
do not address the question whether hearsay aids in reaching accurate verdicts. If, as
some of the studies suggest, juries heavily discount hearsay, then the erroneous
admission of hearsay (at least where it is substituted for live testimony) should less
often be considered to be prejudicial error.
The hearsay experiments reach divergent results, and without further research
we cannot be sure why.142 Based on the features of the extant studies, the reason
might be a difference in the medium by which the trial evidence was presented (written
versus audio or videotaped). Or it might have been a difference in whether or not the
hearsay witnesses were especially credible individuals (e.g., expert witnesses). In some
studies, the mode of presentation may have made it particularly hard for jurors to
realize they were dealing with hearsay, a problem that is much less likely to occur in a
trial. Another possibility has to do with who the out-of-court declarant was. Substituting
hearsay adults for child declarants may be more acceptable to the mock jurors than
other hearsay because they could readily sympathize with the possible need for it.
Because there are many different situations in which hearsay can be offered, and
different witnesses through whom it can be offered – parties, police, informants,
children, experts, to name a few – it is hard to generalize. Or it might have been due to
something else.
Because of divergent results, the wide range of circumstances in which hearsay
issues can arise, and differences between the simulations and the actual courtroom
environment, caution must be used in deriving broad policy recommendations from the
experiments on hearsay impact.
Despite the reservations noted above concerning those three basic hearsay
policy issues, the experiments are a good start in answering more narrow questions.
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For example, the experiment by Warren & Woodhall143 suggests a danger of hearsay in
the child witness context – that persons interrogating child witnesses do not accurately
remember the mode of interrogation, and how suggestive they were or not – while the
Pathak and Thomson experiment144 indicates that when the suggestive interrogation
causes a complete change of story, the trier of fact may be able to detect the truth even
without realizing the full danger of suggestiveness. Other experiments may be useful to
lawyers making strategic decisions, such as whether to substitute a hearsay witness for
a child witness. And, as has been the case with studies of eyewitness testimony, the
studies are more likely to be useful as they multiply and converge. Studies examining
particular hearsay dangers – for example, the danger of suggestive questioning of child
witnesses – in particular situations are likely to be more useful than studies that attempt
to answer the global question of whether hearsay is good evidence.
But the studies that are available now are just a start. The hearsay problem is
complex because there are so many different situations. A study that tests whether
jurors (or judges, for that matter) are successful in using hearsay evidence of
eyewitness identification will not necessarily tell you anything about whether they would
be successful in using hearsay accounts of medical diagnosis or hearsay accounts of
declarations by child witnesses. And the purposes of cross-examination can be
different in different situations, hence the use of hearsay will differ as an adequate
substitute for cross. Hearsay might be an adequate substitute in situations in which the
purpose of cross is to show defects in perception, but not where the purpose is to show
deception. A hearsay experiment that shows jurors successfully using hearsay from a
neutral declarant would not show that the jurors could detect a lying declarant through
the medium of a hearsay witness.145
Consequently, it makes sense to approach the vast problem of hearsay and its
exceptions bit by bit, studying a specific situation such as child witnesses and specific
dangers such as insensitivity to suggestiveness. To get a good grip on it, there probably
will need to be hundreds of studies, as in the eyewitness area. Until then, policy-makers
seeking answers to questions such as whether the hearsay rule should be abolished or
modified in a particular class of situations will have to continue to rely upon their
traditional tools of history, experience, and fireside induction, with occasional help from
the empirical research that is available.
143

Amye R. Warren and Cara E. Woodall, The Reliability of Hearsay Testimony: How Well Do
Interviewers Recall Their Interviews With Children?, 5 PSYCH. PUB. POL. AND L. 355 (1999).
144

Pathak and Thompson, supra note ___.

145

Suppose, for example, that the lawyer plans to cross-examine a lying police officer by getting
the police officer committed to the story that the officer had not used the N word in the previous ten
years, a story that the cross-examiner knows can be definitively disproved. A study that shows you don’t
lose anything when you use hearsay instead of a neutral witness would not mean that you do not lose
anything when you use hearsay in lieu of cross-examining Detective Fuhrman.

36

II. Law and Forensic Science
Law and forensic science has long been a topic of evidence scholarship – there
have always been articles about new ways of gathering evidence to prove the identity of
suspected perpetrators. But the flourishing of this field has been remarkable since the
Supreme Court’s Daubert decision in 1993.146 Daubert’s command to judges to do their
own screening for scientific validity rather than merely deferring to self declared experts
has encouraged scholarship about whether expertise has been scientifically tested,
what the results of testing have been, and how well judges have been doing with the
law and the science.
Daubert has already led to an astonishing amount of scholarship147 and has
created a legal environment that will lead to even more scholarly (as well as judicial)
discussion of issues concerning the scientific validity of scientific claims and forensic
techniques. It quickly gave birth to new treatises, seeking to look at the world of
scientific evidence through the framework of Daubert.148 These discussions focus not
only on issues of the legal admissibility of scientific evidence, or other limitations that
might be placed on it, but Daubert and Kumho Tire149 require inquiry into the scientific
basis for the evidence. In the post-Daubert world, judges, lawyers, and legal scholars
cannot do their work properly without becoming scientifically literate.
What lawyers, scholars, and the courts are finding is that some kinds of
evidence, most notably some of the forensic sciences, which had been all but
unquestioned under older admissibility tests, appeared to have startling weaknesses
when viewed through the lens of the new test.150 What courts should do with this new
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realization, what the exact requirements of Daubert are, and what the contours of
Daubert’s exclusionary zone are or should be are the subjects of countless articles.151
Another important development in the area has been the rise and success of
DNA evidence. At first DNA evidence was accepted blindly, like many other forensic
sciences; then came the Castro case – real scientists got involved and criticized the
methodology of the DNA labs, successfully.152 Then the issues of methodology and fit
were addressed and cleaned up. It now appears that DNA may, by example, provide
benefits to the rest of forensic science, because its more careful and explicit scientific
approach puts to shame so much of what had previously been accepted as forensic
expertise.153 And exoneration by DNA may also help throw light on the flaws of other
forensic science, just as it has already reinforced, in the eyes of policy makers, the
scientific knowledge about the fallibility of eyewitness identification.154
There already have been successful challenges to a form of expertise that, for
most of the 20th Century, had been regarded as being of settled admissibility –
handwriting identification.155 Even the holy grail of forensic science, fingerprinting, has
been challenged. We are not referring to rolled prints used to prove that a person once
arrested in Phoenix is the same person who is now on trial in San Francisco, but rather
the methods used in comparing latent prints, lifted from crime scenes, with rolled prints.
The scientific basis for the claim that identification by latent prints is infallible if
established procedures are followed just does not exist.156 Most federal courts which
have confronted this realization responded to it by manipulating the law to permit
admission.157 One federal judge initially responded by limiting admission (excluding the
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fingerprint expert’s conclusion of identity, but allowing testimony concerning the
similarities and differences between the latent and known prints),158 but later reversed
himself and went the way of other courts.159 The issue has even begun to interest the
general public.160
Of course, classifications are always disputable, and some might argue that the
field of “law and forensic science ” is really too small if it embraces only the traditional
forensic sciences, and that a better title would be “law and the scientific method,”
because people who write in this field also write about other Daubert topics, such as the
admissibility of epidemiological evidence, psychological syndrome evidence, and so on.
Certainly the scientization of law, and of society in general, with or without Daubert, will
inevitably lead to more evidence scholarship about law and science of all kinds.
III. The “New Evidence Scholarship” – Probability and Proof
The term “New Evidence Scholarship,” coined by Richard Lempert,161 is broad
enough to could cover all interdisciplinary scholarship or even all innovative scholarship.
But the term has most often been applied to scholarship on probability and proof,
including evidence scholarship that applies formal tools of probability theory, such as
Bayes’ theorem.
Formal analysis of legal evidence is not a wholly new idea. Wigmore’s Science
of Judicial Proof used symbols and charts as part of a system of evidence analysis.162
And there is a long, if intermittent, history of interest in legal uses of statistics and basic
probability theory: in the Howland Will case in the 1860s, for example, an eminent
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scholar used the product rule in an attempt to calculate whether commonalities in two
signatures could have been coincidental.163
But the word “new” is a fair one, at least in terms of the volume of scholarship.
Among the seminal works we can count John Kaplan’s 1969 article on decision
theory,164 Richard Eggleston’s 1978 book entitled, Evidence, Proof and Probability, and
Jonathan Cohen’s 1977 challenge to the applicability of standard probability reasoning
in legal contexts.165 The 1968 case of People v. Collins,166 in which the prosecution
misused evidence of probabilities in an ingenious fashion, stirred up interest in how
probabilities might properly be used in trials. The celebrated debate in the Harvard Law
Review,167 with Finkelstein and Fairley on one side and Tribe on the other, no doubt
inspired other scholars to pursue the topic, even though Tribe’s skepticism toward the
practicality of using Bayesian approaches at trial may have also had a dampening
effect. William Twining’s calls to action no doubt also helped,168 as did conferences on
new evidence scholarship organized by Peter Tillers.169 David Schum, a nonlawyer,
163

See The Howland Will Case, 4 AM. L. REV. 625 (1870) (testimony of Charles Pierce). Other
early work included the rigorous and largely ignored efforts of Michael & Adler to trace the logic of
proof, see Jerome Michael & Mortimer J. Adler, The Trial of an Issue of Fact: I, 34 COLUM. L. REV.
1224 (1934); Jerome Michael & Mortimer J. Adler, The Trial of an Issue of Fact: II, 34 Colum. L. Rev.
1462 (1934); Jerome Michael & Mortimer J. Adler, Real Proof: I, 5 Vand. L. Rev. 344 (1952). William
Twining detected a “continuous intellectual tradition from Bentham, through Wills, Best, Stephen,
Thayer, Gulson, Wigmore, Michael and Adler to Leo Leven, Irvin Rutter, and contemporary teachers of
law . . . .” See William Twining, Taking Facts Seriously, in William Twining, RETHINKING EVIDENCE:
EXPLORATORY ESSAYS 15 (1990; reprint of 1982 essay). Nonetheless, Twining recognized that by the
1970s the field of rigorous analysis of facts seemed “rather neglected” and that there was almost no
mention of topics such as epistemology and probability theory in the standard texts on the law of
evidence. See William Twining, Rethinking Evidence, in RETHINKING EVIDENCE: EXPLORATORY ESSAYS
341-42 (1990).
164

John Kaplan, Decision Theory and the Factfinding Process, 20 STAN. L. REV. 1065 (1968).

165

L. JONATHAN COHEN, THE PROBABLE AND THE PROVABLE 6 (1977)

166

438 P.2d 33 (Cal. 1968).

167

Michael Finkelstein & William Fairley, A Bayesian Approach to Identification Evidence, 83
HARV. L. REV. 489 (1970); Laurence Tribe, Trial by Mathematics: Precision and Ritual in the Legal
Process, 84 HARV. L. REV. 1329 (1971).
168

See William Twining, RETHINKING EVIDENCE: EXPLORATORY ESSAYS passim and 12-31,
341-72 (1990).
169

Professor Tillers was the chair (with Eric Green), moderator and a panelist at the Boston
University School of Law Symposium on Probability and Inference in the Law of Evidence, April 4-6,
1986 and the organizer, chair and a panelist at the Cardozo Conference on Decision and Inference in

40

also deserves much credit for interesting law professors in formal analysis of
evidence.170
One “new evidence” topic revolves around the question whether standard
probability logic is or ought to be consistent with judicial fact-finding. Sometimes naked
statistical evidence seems intuitively insufficient to justify a judgment. If the only proof
that the plaintiff was injured by the defendant’s bus instead of another company’s bus
was mere evidence that a majority of the blue busses in town belonged to the
defendant, many of us would hesitate to find that identification sufficient. Or if the
defendant was chosen at random from a crowd in a rodeo, and was sued on a claim
that he had not paid for his ticket, we would hesitate to issue judgment based merely on
proof that only 499 tickets had been sold and there were a thousand spectators, so that
defendant, chosen at random, had just over a 50% chance of being a gatecrasher.
Does the fact that our intuition makes us cringe from issuing judgment on these facts
alone mean that the standard logic of probability does not or should not apply to
trials?171 Scholars who are comfortable with using standard probability logic have
provided many answers to the paradox, including the argument that if that is all the
plaintiff chooses to present then we cannot be sure that the probability is actually over
50%, because a negative inference can be drawn from lack of other proof.172
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The conjunction problem raises similar questions. Standard instructions tell
jurors that if they find each element to be true by a preponderance of the evidence, they
should find for the plaintiff. The problem is that proving each element to be more
probable than not does not prove that the conjunction of all elements is more probable
than not. If we make the assumption that the elements are independent of each other,
this instruction is technically inaccurate because if there are two elements and the
probability of each of them being true is 60%, then the probability of both being true is
.6 x .6, or 36%. Does that mean that the standard logic of probability is inapposite, and
that we therefore must think of legal reasoning as proceeding from some other basis?
The conjunction problem is one reason why Professor Allen has proposed
reconceptualization of civil trials in a way that tells juries to decide whose story is most
believable, as opposed to telling them to decide whether plaintiff has established each
element by a preponderance of the evidence.173 Again, there are answers, including the
answer that jury instructions are often ambiguous on the question whether it is sufficient
merely to prove each element by a preponderance, and that instructions sometimes
suggest that the joint occurrence of all elements must be proven.174 Moreover, the
approach of telling juries to judge relative plausibility of the parties’ stories would lead to
its own anomalies. Suppose, for example, the defendant tells one story, the plaintiff tells
a slightly more plausible story, and the jury believes that a third story not offered by
either party (but favoring the defendant) is the true one.175
Another topic, the use of Bayes’ Theorem to evaluate evidence and evidence
law, has become one of the centerpieces of the new evidence scholarship.176 Bayes'
Theorem is a basic tenet of probability theory that can be used to adjust a probability
assessment upon receiving new evidence. For example, imagine a case in which the
issue is whether the defendant is the source of a hair found at a crime scene. After
hearing testimony of lay witnesses, the fact-finder forms an opinion that the odds are 2
to 1 that the defendant is the source of the hair. In addition, there is expert testimony
that mitochondrial DNA sequencing shows that the hair has a genetic profile that has a
population frequency of 1%. The defendant’s hair matches that profile. Bayes' theorem
would provide a way of updating the prior estimate of 2 to 1 odds with the new
information of the match.
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In the above example, the probability of this test result, given a defendant who is
not the source of the hair, is 1 in 100. (The random match probability in the population.)
That does not mean that there is a 1 in 100 probability that the defendant is the source,
given the mt-DNA test results. The error of confusing these two probabilities is know as
“transposing the conditional.”
The following example illustrates the error of transposing the conditional. The
probability that a person has committed a crime, given that he is in prison Pr(C|P) is
obviously not the same as the probability that a person is in prison, given that he has
committed a crime Pr(P|C). The latter probability is much lower, considering that not all
criminals are caught and that not all crimes are punished with incarceration. To believe
that Pr(C|P) must be equal to Pr(P|C) is the error of transposing the conditional.
Another way to understand the error of transposing the conditional is to suppose
that there is absolutely no evidence against the defendant except the mt-DNA test on
the hair. Suppose there are 100,000 other people living in the vicinity and no reason
except the mt-DNA finding to point a finger at the defendant instead of one of the
others. Suppose also that the defendant’s genetic profile matches and the probability of
a random match is 1%. The probability of a match, given that the defendant is not the
source, is 1%. That does not mean that the probability the defendant is not the source,
given that there is a match, is only 1%. One would expect, out of the 100,000 other
possible suspects, that 1,000 of them would also match. If so, the probability that the
defendant is not the source, given a match, is closer to 99.9% than to 1%.177 Of course,
the probability that defendant is the source would increase dramatically once other
inculpatory evidence is offered, such as testimony that the defendant had a motive and
was seen near the crime scene.
A fact-finder who used Bayes’ theorem to take account of the mt-DNA test could
arrive at a probability that the defendant is the source without falling into transposition
error. Suppose again that the fact-finder estimates the prior odds that the defendant
was the source (before the DNA test) to be 2 to 1. That fact-finder could multiply the
prior odds by a statistic called the “likelihood ratio” to obtain the posterior odds (the
revised estimate of the odds the defendant was the source, after taking the mt-DNA
test into account). The likelihood ratio is derived by dividing the probability of finding the
evidence of a match, given that the defendant is the source, by the probability of finding
it, given that the defendant is not the source. Assume that the probability of finding a
match, given that the defendant is the source, is 100%.178 If the defendant is not the
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source, the probability of finding a match is 1/100 or 1% (the probability of a random
match in the general population).179 The likelihood ratio therefore is 100% divided by
1%, or 100. To calculate the posterior odds, one would multiply the prior odds of 2 to 1
by the likelihood ratio of 100. Thus, the fact-finder using this method would conclude
that the updated odds that defendant was the source are 200 to 1.
In an article published early in the Bayesian debate, Finkelstein and Fairly180
suggested using Bayes’ theorem to aid jurors in cases in which the issue is the identity
of the perpetrator and the perpetrator has left trace evidence at the scene of the crime.
They constructed a hypothetical case in which the accused is charged with murdering
his girlfriend, and the perpetrator of the crime left behind a hand print. They illustrated
how Bayes’ theorem could be used to get from the random match probability (the
frequency of handprint features in the general population) to an estimate of how likely it
was that the defendant left the print at the scene.
In a celebrated reply, Professor Laurence Tribe, then an evidence teacher,
raised several objections to this use of Bayes’ theorem in the trial process. Jurors who
are not proposition bettors might have mistaken or inconsistent understandings of the
meaning of prior probability.181 There is a danger of "dwarfing soft variables," that is,
the danger that the impressiveness of statistics would obscure other issues (such as
whether there might be an innocent explanation for the presence of the print).
Moreover, uncertainty about facts upon which the Bayesian calculations would be
based could require additional quantification decisions about so many issues that use
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of the theorem would be more confusing than helpful.182 If there is a danger that the
expert might be mistaken about the frequency of the print, for example, that would have
to be taken into account somehow, but it would not be easy for a fact-finder to adjust
the statistics. Tribe’s analysis was in turn criticized by psychologists for making faulty
psychological assumptions183 as well as by statisticians,184 philosophers,185 and legal
scholars.186
Bayesian skeptics have continued to point out problems with the use of Bayes in
the trial process. Progressive updating using Bayes' theorem throughout the trial would
be so computationally complex that it would be beyond the capacity of fact-finders.
Moreover, trials are structured in such a way that the jury does not receive information
in a way that facilitates Bayesian updating. For example, the jury might have difficulty
formulating priors when it does not get instructions about the law until the end, and
hence does not know exactly what proposition it is supposed to decide.187
To some extent, Bayesian enthusiasts and Bayesian skeptics seem to be talking past
each other. The skeptics have demonstrated that it is not practical to use Bayesian
analysis very often in the course of trial, but most of the enthusiasts do not argue for
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such a use.188 Bayesians often emphasize the value of Bayesian reasoning outside
the heat of trial, in assessing the value of rules excluding evidence or in weighing the
probative value of certain types of evidence. A basic Bayesian perspective asks about
the degree to which new evidence changes our estimate of the odds of a fact being
true, and tells us to compare the likelihood of finding the evidence if the fact were true
with the likelihood of finding it if the fact were false. It can, for example, help us
understand why prior convictions have little probative value in impeaching the testimony
of the accused in a criminal case. Learning of the evidence of the prior conviction does
not change our prior estimate of the odds that the defendant would lie. If he is guilty of
a serious charge, the situational pressures to lie are so strong that even a generally
honest person likely would lie to escape punishment; learning the fact that he was
dishonest on an earlier occasion does not change the odds much. If he is innocent of
the charged crime, the situational pressures are likely to push him toward telling the
truth even if he is a veteran liar, and, anyway, it does not much matter if he lies his way
out of a false charge.189 Of course, one could arrive at the same insight without
knowledge of Bayes' theorem, but it seems likely that exposure to the approach helps
us be sensitive to the right factors in assessing probative
value.190 Similarly, a Bayesian perspective can help us understand why evidence that
a man accused of murdering his wife had beaten her on previous occasions is
probative, despite the fact that spousal abuse is common and that very few abusers
progress to murder.191 Scholars have also relied on Bayesian models to analyze such
diverse evidentiary issues as the meaning of the concept of relevance,192 the value of
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forensic identification evidence,193 the proper interpretation of DNA evidence,194 the
value of expert testimony in child abuse cases,195 the value of hearsay,196 and the
appropriateness of questioning children in a suggestive manner.197
A number of Bayesian enthusiasts believe that the theorem can be useful at
trial, though few would argue for a step-by-step updating by applying Bayesian analysis
in a multi-step fashion to discrete pieces of evidence. For example, in a DNA case one
might aggregate all the non-DNA evidence, assign prior odds, and then multiply by a
likelihood ratio derived from the DNA evidence. How to combine the evidence might be
demonstrated to the jury either by using a chart showing prior and posterior odds under
different assumptions about prior odds, or by telling them to multiply the prior odds by
the likelihood ratio.198 This approach is still problematic, for reasons discussed by
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Tribe199 and Allen,200 and courts have been slow to adopt it.201 Proponents of decision
aids have nonetheless made some progress. In paternity cases, for example, some
courts have allowed charts to be provided to jurors showing how a prior probability of
paternity should be revised in light of the paternity index (likelihood ratio) associated
with a genetic test.202 Experts sometimes use Bayes’ theorem in calculating an estimate
of paternity that they then offer to the trier as the probability of paternity, though this
procedure is controversial among scholars because it involves making an artificial
assumption that the prior probability of paternity is 50%. This assumption is made
without taking into account the actual non-test evidence, so that the 50% figure would
be used even if there were convincing evidence that the defendant was sterile.203 The
National Research Council has suggested that experts might compute posterior
probabilities to show jurors the power of DNA evidence for establishing identity204
although this proposal also remains controversial.205
When Bayesian skeptics and Bayesian enthusiasts address common ground,
there seems to be a degree of convergence. Professor Allen, a leading Bayesian
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skeptic, has allowed that “there may very well be situations involving virtually purely
statistical evidential bases in which Bayes’ theorem would be a useful analytic tool,” and
that “the Bayesian sceptic does not deny a use for Bayes’ theorem as an analytical
tool.”206 Professor Friedman, a leading enthusiast, has written that, at least in cases in
which statistical evidence does not otherwise play a substantial role, there is “usually no
substantial reason to make an explicit presentation of probability theory; fact-finders
can deal with the evidence much as they deal with ordinary questions in their everyday
lives.”207
Some of the Bayesian debaters are more prone to thought experiments than to
empirical research, but there have been efforts to test whether jurors are intuitive
Bayesians and whether Bayesian charts or instructions will aid decision-making.
Numerous studies have shown that most of the time human beings do not behave
according to the Bayesian ideal.208 Generally, humans are too conservative, failing to
adjust their prior estimates to the degree required by Bayesian models of rational
decision-making. In a more fundamental way, Bayesian modeling fails to capture the
decision processes of human decision-makers. Jurors appear to evaluate evidence in a
trial not by sequential updating but by constructing plausible narratives that might
account for the evidence.209 As some researcher have concluded: humans are story
tellers, not meter readers. But in cases in which the human story is supplemented by
forensic match evidence, there is some empirical evidence that human decision-making
might be improved, or at least come closer to the Bayesian norm, by use of a Bayesian
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chart showing the trier how estimates of prior probability should be changed by the
forensic evidence.210
Another thrust of “the new evidence scholarship” is concerned with inference and
decision-making in litigation, with the problem of processing evidence and drawing
inferences from it in order to prepare for trial, to try cases, and to decide them. It seeks
to develop theories of inference in the litigation context.211 This area of scholarship is
concerned with the problem of how lawyers can organize the mass of evidence in a case
in a meaningful and effective way if it is to be persuasive to factfinders. How are lawyers
to sort through the maze of evidence to determine which propositions that need to be
proved are supported by what evidence, in a complex interconnected hierarchy of raw
facts, intermediate inferences, and ultimate conclusions?
Wigmore212 developed the first system for organizing and assessing evidence for
litigation by employing careful logic to trace the factual support for inferences.
“Wigmorian analysis is an attempt to capture the way we think when we think at our
best.”213 Wigmorian charting was a major milestone in lawyerly thinking about facts, but it
still was somewhat crude. Anderson and Twining214 not only resurrected Wigmorian
charting, but improved upon it, such as by enabling it to take into account the applicable
substantive law and by expanding it beyond requiring the chartist to have a single
“ultimate probandum” in mind before starting. Instead, the chartist is able to explore
alternative conclusions to which the evidence might lead. Wigmorian and related kinds
of charting215 clarify the elements of evidence and their inter-relationships. Moreover, the
addition of an element to the chart is an implicit probability judgment of the element's
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importance. It is a small step to add quantified probability statements either of the
empirical kind or the chartist's subjective probability of the element.216
We should add a brief mention of evidence scholars who have addressed
philosophical issues about the foundations of knowledge. At least three distinguished
evidence scholars have assessed the significance of philosophical skepticism to the
law of evidence. Despite some differences, they have essentially concluded that that
lawyers and evidence scholars need not worry about the implications of profound
skepticism.217 The basic suppositions of a system of litigation require rejecting profound
skepticism, even if one sees goals other than truth-finding to be central.
There is, however, a debate about the extent to which we should enthrone truthfinding as the central goal of evidence law and believe that the goal can be
accomplished. Professor William Twining has noted and described the tradition of
“optimistic rationalism” in evidence law and evidence scholarship.218 Professor Michael
Siegel has argued that philosophical pragmatism is a better foundation for thinking about
evidence than optimistic rationalism. He posits that the rationalist tradition has caused
too great an emphasis on truth-finding, causing theorists to underestimate the value of
other goals, such as making verdicts more acceptable to the public and ending disputes
in an efficient way.219 In contrast, and without relying to the same degree upon the
216
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literature on philosophy, Professor Nesson has argued that the legal system already
gives primacy to making verdicts acceptable instead of to finding the truth.220
Professors Allen and Leiter have sought to bring lawyers up to date on
epistemology in an exploration of contemporary work on naturalized epistemology. .
Though their work is tough sledding for readers without a background in philosophy, it
reaches conclusions that should be comforting to interdisciplinary evidence scholars. As
Allen and Leiter themselves note, "For the great bulk of evidentiary scholars, then, this
article merely solidifies the ground beneath their feet."221 They maintain that philosophy
should not be an a priori discipline, but one that is continuous with a posteriori inquiry in
the empirical sciences.222 They approve of a functional approach to evidence law,
assessing the wisdom of rules in light of their social effects, and using the tools of social
science to study consequences of legal rules: hypotheses should be tested empirically
and discarded them in the face of disconfirming data. Their illustrations of this
proposition include criticism of some of Judge Posner’s speculative conclusions about
the economics of evidence law.223Finally, because naturalized epistemology is
instrumental, evidence rules should only require intellectual performances that factfinders are capable of doing – “ought implies can” – a position that they see as militating
against searches for formal “algorithms,” such as Bayes theorem, for use in fact-finding
at trial.224
IV. Feminist Evidence Scholarship
Since 1990, an increasing number of law review articles have examined evidence
law from a feminist perspective. Most of this scholarship has dealt with evidence
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doctrines that relate to sexual assault and spousal abuse. The sexual assault topics
include rape shield rules,225 exceptions to the rule against character evidence for prior
crimes of the alleged perpetrator,226 and admissibility of rape trauma syndrome
testimony.227 Spousal abuse topics have included whether victims should be forced to
testify over a claim of spousal immunity,228 whether prior acts of domestic violence
against other victims should be admissible,229 and admissibility of social science
evidence in spousal abuse cases, including testimony about battered woman’s
syndrome.230 Feminist scholars have also addressed evidence issues the impact of
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which upon women is less obvious, including the excited utterance exception,231 the
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party admission doctrine,232 use of inconsistent statements to impeach,233 and the
increased rigor Daubert demands of expert testimony.234
A number of feminist evidence scholars have classified feminist legal theory into
three categories, noting that scholars from different strands of feminism might have
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different views about law.235 The first is liberal feminism, sometimes dubbed “sameness”
feminism. Liberal feminists are said to favor formal equality with men, assuming that
women can compete in the same way as men, and not emphasizing differences
between men and women. Radical feminists, sometimes called “dominance” feminists,
see patriarchy and male domination of women, especially sexual domination, as the key
to understanding modern society and its laws. A third strain of feminism, sometimes
called “difference” feminism or “cultural” feminism, notes differences between men and
women and argues for the legitimacy or superiority of the female perspective. These
authors express a wide variety of views, some of them shared with strains of critical legal
theory or postmodernism. These views include valuing intuition and emotion; believing
in contextualized thinking instead of abstract, rigid rules; and emphasizing the value of
relationships over market-like competition.236
In some writers, one also sees an emphasis on narratives over, or as an equal
partner with, quantitative social science.237 Others have reservations about the publicprivate distinction, arguing that it has been used to shield the abuse of women by
treating what goes on in the home as a “private” matter, beyond the reach of the law.238
There is also more attention to the law’s constitutive role in helping define society and
perpetuate views of the world.239 Sometimes one also sees a belief in the pervasiveness
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and inevitability of politics, and a result-oriented approach that deprecates the wisdom or
feasibility of achieving objective solutions to social problems.240 The “cultural” strand of
feminism seems to present the most obvious challenge to what William Twining called
the tradition of “optimistic rationalism” in evidence scholarship.241
The influence of this strand of feminism on specific doctrinal reform is likely to be
limited until the rest of the world changes, however, because of a tension between the
results of a conflict resolution model based on cultural feminism and the more immediate
goal of fair outcomes for women litigants. An emphasis on contextualized decisionmaking that explores all of the relational nuances of a situation militates against having
fixed rules, and in favor of discretionary decision-making. But if decision-makers have
attitudes tainted by sexism, then fixed rules are needed to protect women, since
discretion will be exercised against them. Hence it is helpful to have as rigid a rule as
possible against admission of the complainant’s sexual history in rape cases. Similarly,
the hierarchical and competitive features of the adversarial system might be softened by
feminist influences into a proof-taking system that encouraged cooperation and
mediation.
Moreover, evidence law is adjective law, and it is hard to predict what substantive
effect a particular evidence proposal will have. For example, an approach toward tough
screening of "junk science" supported by large manufacturers seeking to escape liability
in products liability cases can have the unexpected effect of hurting the prosecution in
criminal cases. Similarly, liberal admission of rape trauma syndrome testimony can
backfire when defendants in rape cases want to put in evidence of absence of
symptoms to support the conclusion that the complainant was not raped. Thus, it may
be harder for a substantive agenda, such as that of liberal feminism or dominance
feminism, to be reflected in evidence law, because one can see ahead of time that it
might cut both ways.
Perhaps for that reason, the areas in which reforms advocated by feminists, and
by others concerned with fair treatment of women, seem to have been most effective
and widely accepted are those in which the beneficial impact of the reform in helping
women is predictable because women are disproportionately the victims of a particular
crime. These include “rape shield” statutes protecting sexual assault victims from

Rule 413 spreads or diminishes rape myths, and concluding that it perpetuates a stereotype of the chronic
rapist); Taslitz, supra note __, at 180; Marilyn MacCrimmon, The Social Construction of Reality and the
Rules of Evidence, 25 U. BRIT. COLUM. L. REV. 36 (1991); Mahoney, supra note __, at 7 (noting
interaction of law and culture and advocating “separation assault” as a legal concept that can “reshape
cultural understanding”).
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revelation of sexual history and exceptions to the character evidence rule for prior crimes
committed by the accused in sex crime and domestic violence cases.
Much of the feminist writing on evidence is consistent with all three of the abovedescribed strands of feminism, including liberal feminism, and hence its method is not
too different from what might be obtained by a conventional legal analyst concerned with
fair treatment of women. But sometimes dominance feminism or cultural feminism
seems to have led in directions that a conventional legal analyst might not follow.
Without attempting a comprehensive review of the literature, we will refer to four leading
articles in which dominance feminism or cultural feminism seems to have been
particularly influential on the analysis or result.
Our first examples are two articles about Rule 413, which allows evidence that
the accused committed other sexual assaults to be admitted in a sexual assault
prosecution. Aviva Orenstein and Katherine Baker, working independently, both came
to the conclusion that the legislation was unwise and unjustifiable. Strains of cultural
feminism and dominance feminism can be seen in both works. The legislation is seen
as unwise because it decontextualizes the situation by stereotyping rapists, treating
them as pathological outlaws rather than normal men engaged in situational conduct. It
is also seen as perpetuating rape “myths” about rape being strange and deviant,
whereas the authors see it as common and widespread, and as a way that society
controls women. Finally, because rape is so common, men who have raped do not
particularly stand out from other men, and hence rape has less probative force than
would be the case were it a rare phenomenon.242
Another example of scholarship that seems influenced by strands of cultural
feminism is Martha Mahoney’s article about spousal abuse cases.243 She addresses the
question why women do not leave abusive relationships. Much of her article consists of
narratives, including her own, of battered women.244 She finds nothing to criticize about
Lenore Walker’s methodology, though she has mixed feelings about the message sent
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by learned helplessness,245 and advocates using the concept of “separation assault” as
being more central to understanding why the battered woman, who is likely to be
assaulted upon separating, does not leave the abusive relationship.246
Reliance on narratives is sometimes said to be a characteristic of feminist writing,
and Mahoney’s article is a good example of extensive use of narratives. She uses
stories from acquaintances, from the facts of reported cases, and from other published
sources as social fact evidence to support her views of domestic violence. While she
does not reject quantitative social science, she seems to have an attitude toward proof
of social facts that would differ from that of many social scientists and Daubert-era
evidence experts. She is indifferent to defects in the methodology of Walker’s battered
woman research, assessing the theory primarily in terms of its utility in telling a story of
oppression and the countervailing danger that the story may degrade women. She uses
anecdotal evidence extensively, and regards it as a source of convincing proof instead
of a source of hypotheses to be tested. Stories from the author’s acquaintances and
from reported cases would be viewed with suspicion by many social scientists, because
of the small sample size and obvious problems of selection bias. (For one thing, the
typicality of facts stated in reported cases is highly suspect, because trial of a question
of fact is itself an aberration; the typical dispute never reaches the legal system, much
less survive to trial and appeal.) Narratives and counter-narratives can be produced on
almost any issue. It is not clear that feminists rely on anecdotal evidence more than the
245

“I do not mean to criticize here the psychological theory underlying battered woman
syndrome, or even the particular theory of learned helplessness. First, the collection of
experience and perception summed up in battered woman syndrome are descriptively true of
many women. [Here Mahoney cites two amicus briefs.] Lenore Walker's defense of expert
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conventional fireside policy analyst, which includes most lawyers, though feminist writers
seem more ready to reveal their reliance on it and even revel in it. In some cases, this
may be due to suspicion of the motives and funding sources of social scientists,247 or
simply to belief in the power of general feminist theory to guide the way in deciding
which narratives to believe.
The final example is an article by Kim Lane Scheppele entitled Just the Facts,
Ma'am: Sexualized Violence, Evidentiary Habits, and the Revision of Truth.248 This
article, using the Anita Hill hearings as its point of departure, posits that impeachment of
witnesses by showing that they delayed in making a complaint or that they gave
inconsistent versions of a complaint at different times hurts women disproportionately.249
In cases of sexualized violence, such as rape, sexual harassment, or spousal abuse,
victims often delay in reporting and do not report a full or accurate version the first
time.250 They then suffer when impeached with evidence of delay in reporting or of prior
inconsistent statements. But victims have legitimate reasons for delay and revision.
They are traumatized by the attack. Or they fear being criticized by the dominant culture
for being a victim, for example, for provoking the attack.251 Or they do not perceive the
full implications of, say, sexual harassment until after they have thought about it or
perhaps had therapy. Instead, they may present initial accounts that try to repair
relationships and make things normal again.252
In addition to her points that are specific to women and sexualized violence,
Scheppele has a more general point rooted in postmodern epistemology. Invoking
Wittgenstein, she notes that accounts of events (“stories”) are narratives that are
influenced by interpretive frameworks. A woman who interprets her husband’s violence
toward her as expressing his love does not see an event of battering the same way that
a feminist lawyer sees it. But the difference in accounts that the feminist lawyer and the
battered woman would give is not, Scheppele writes, a difference “between truth and
falsehood,” but a difference in interpretive frameworks. Consciousness raising may
cause the same person to see the same event in different ways. The second
247
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interpretation may be better, just as a revised paper is better than the original.
Understanding how accounts of facts are “socially constituted” is necessary to liberate
women from sexualized violence:
[F]act-finders need to understand that early narratives about
sexualized violence may reveal not some deeper truth, but
rather the effects of oppression on women. Not allowing
women to reinterpret their own experiences as they learn to
oppose the abuse is a way of furthering that oppression.253
Scheppele’s solution for this perceived unfairness is not entirely clear. In her first article
on the subject she complained about judicial “exclusion” of revised accounts, which
would be manifestly unfair treatment if “exclusion” meant exclusion from evidence.254
The revised accounts are not excluded from evidence, of course, but merely subject to
impeachment by prior inconsistent statements.255 Though an operational solution is not
offered in any detail, Scheppele’s general message is clear – that “much more sympathy
and belief” should be given the revised stories, even when they contradict what was said
at the time of the events that led to the litigation.256 Though she relies on examples from
cases involving sexual violence and harassment, she seems to call for application of her
perspective to all kinds of cases.
The importance of freshness of memory is a psychological insight that is not often
questioned, and Scheppele is effective in making us think twice about it. However, she
could have done more to combine feminist social science with other studies of
perception and memory. In her principal article, Scheppele virtually ignores the extensive
body of literature on eyewitness testimony, except for one unexplained cite to Elizabeth
Loftus.257 Some of the psychology scholarship on eyewitnesses would be helpful to her
argument – studies suggesting, for example, that consistency in description of suspects
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is not a strong predictor of accuracy.258 Other parts of this body of scholarship would not
strengthen Scheppele's argument – studies of the contaminating effect of post-event
information and suggestive interviewing are examples.259
In summary, feminist evidence scholarship sometimes reflects an attitude that
favors qualitative anecdotal data (such as narratives) over systematic quantitative
analysis, that views science as irredeemably political, or that at least views general
feminist theory as a better guide to social facts than the sorts of expertise and data
generally favored by scientists and by Daubert. For example, Professor Taslitz opposes
using a “flat exclusionary rule” for evidence which “helps to convey an excluded group’s
voice,” even if the evidence fails more conventional criteria such as whether the
methodology that produces the evidence is valid by the conventions of science.260 This
attitude may explain why discussions of battered women’s syndrome sometimes seem
result-oriented, as if the portrait that the theory paints of women is more important in
judging its acceptability than the validity of the research methods that produced it.
V. Economics and Evidence
Until quite recently it could be said that law and economics scholars had virtually
nothing to say about evidence law.261 This is not exactly surprising. Evidence scholarship
is focused on understanding, explaining, evaluating, and suggesting improvements for
rules that are concerned principally with the goal of maximizing the ability of trials to
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discover the truth of a matter in dispute.262 Various fields might contribute to this
endeavor: logic, cognitive science, psychology, philosophy, feminism, statistics, and so
on. But economics? The first great law and economics movement, of the late nineteenth
century,263 involved the macroeconomics of law. It was concerned with political
economy, the behavior of markets, economic systems; and was reflected in such law as
that of anti-trust, taxation, and banking regulation. The second great law and economics
movement – the one with which readers of this article will be more familiar, involved the
microeconomics of law, the pursuit of efficiency and wealth maximization. It has been
concerned with the effects on individual behavior of varying incentive structures, and
has been reflected in economic analyses of torts, contracts, property, and criminal law.
What could marginalism or wealth maximization have to do with the truth-seeking goals
of evidence law?
Only recently has there been a broad-gaged attempt to apply microeconomics to
evidence law. To be sure, there were occasional articles on incentives and disincentives
for gathering evidence,264 how those incentives affect the evidence received by courts,265
the resulting outcomes of trials and the impact of those outcomes on behavior
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(especially economic activity) outside of court.266 These focused mainly on the problems
of assembling evidence for trials and the effects of verdicts. Recently, we have seen
broader attempts to use apply economics to evidence law and the philosophy of
evidence. We will focus on three articles which illustrate this new contribution to
evidence scholarship.
Perhaps fittingly, the first broad major law and economics treatment of evidence
law is by Richard Posner, tackling a wide range of evidence topics.267 In his article,
Judge Posner’s assumptions about rational planning often lead him to inferences about
that evidence rules' strong ex ante effects. His perspective entails implicit assumptions
about pervasive knowledge of the rules among the general population, and about the
friction-free willingness of actors to change customary ways of doing things in order to
obtain an advantage if they ever wind up in litigation, assumptions which sometimes
seem unrealistic. As might be expected, Judge Posner also brings to his study of
evidence law a sensitivity to costs, trade-offs, and substitutions.
Posner’s rational choice, ex ante perspective, would not appear to be the best
starting point when drawing inferences about the issues that are at the core of traditional
American evidence law. Many rules, such as the hearsay and character evidence bans,
have long been viewed as being tailored with cognitive biases in mind, and aim to
control reasoning at trial rather than future primary conduct.268 They seek to protect
against mistaken, unreasonable, or lawless interpretations of evidence by factfinders. In
assessing the value of these rules, the psychological literature seems a more obvious
starting point. But Posner is fearless in applying his perspective, even to seemingly
unpromising topics such as character evidence.269
We will describe and discuss some of those ideas. First, some of the good ones.
In his discussion of search and seizure, Posner assesses the value of sanctions
other than exclusion of evidence, such as damage remedies for illegal searches.
Posner argues that if these alternative sanctions were effective, there would be
evidentiary gain because the searches would not be made in the first place. Therefore,
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those who oppose Mapp v. Ohio270 ought to be arguing about the definition of illegal
search rather than about the sanction.271 Scholars from the law and economics
perspective seem able to come up with that sort of realization much more readily than
others.
Next, there is the famous Blue bus conundrum.272 Suppose a plaintiff is
negligently injured by a bus, but cannot determine what bus company owned the bus
that hurt him. And suppose it can be learned that bus Company A runs 51 buses along
the route where the accident occurred, while Company B runs 49 buses there. Should
the “naked” statistical fact that the defendant Company A owns 51% of the buses be
admissible and sufficient to establish by a preponderance of the evidence that one of the
defendant’s buses caused the plaintiff’s injuries? Here is part of Posner’s analysis of this
problem:
Suppose both parties do conduct a thorough investigation yet are
unable to come up with any additional evidence bearing on the ownership
of the bus. There is no longer a basis for suspicion that the plaintiff really
believes that a bus owned by Company B hit him, or for punishing him for
not having investigated more. The case may seem no different from any
other one tried under the preponderance of the evidence standard in which
the balance of probabilities tilts only slightly in favor of the plaintiff. But
there is a difference. Suppose the legal system can identify an entire class
of cases in which the balance of probabilities tilts as slightly in favor of the
plaintiff as it does in the bus case. If there are 1000 such cases, then
allowing them to be tried can be expected to yield 510 correct decisions
(that is, 510 decisions in which the defendant was in fact the injurer) and
490 incorrect ones, while not allowing them to be tried can be expected to
yield 490 correct decisions and 510 erroneous ones. The social benefits of
the twenty additional correct decisions that allowing the 1000 cases to be
tried would produce – benefits in more perfect deterrence of negligent
accidents – would probably fall short of the social cost of 1000 trials.273
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Posner’s analysis makes the useful policy point that admitting the evidence, and
therefore allowing the trials to go forward, has the virtue of reaching more correct results,
but there is a disproportionate social cost of that marginal improvement in accuracy.274
Now we turn to some bad ideas. Posner argues that if the bus case were allowed
to go to the jury, bus company A would have a big incentive to be careful and bus
company B would have little or no incentive. Over time, B would cause more accidents,
though with fewer busses, since it would be less careful; moreover, a monopoly would
eventually be created because A, burdened by higher liability costs, would withdraw from
the route.275
Judge Posner seems to enjoy revving up his models and seeing where they go,
and it is not clear that he is completely serious in his remark about the demise of bus
company A.276 At any rate, the consequence predicted is speculative and that it fails to
take account of likely changes in behavior. If the companies really reacted that
strongly to the burden of having liability imposed on the basis of naked statistical
evidence, then they might instead each reduce the number of busses in an attempt to
have fewer than half, thus leading to a race to the bottom.277 But it seems more likely
either that naked statistical cases would be so rare as not to affect conduct at all, or that
if the companies did feel pressure to reduce the number of busses, that there would be
countervailing incentives that lead to adjustments in conduct, such as use of safety
measures, that would make it worthwhile for the dominant company to bear the
litigation burden while continuing to operate. Consumers might even prefer the larger
and safer company, paying a premium for its services. Only one thing is clear: the ex
274
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ante consequences of the rule, if they exist at all, are highly speculative and
unpredictable.
Next, we look at questionable economic ideas about character evidence. Posner
argues that prior-crime evidence “is only weakly probative, because repeat offenders are
punished more heavily than first-time offenders in part precisely to offset any greater
propensity to commit crimes that their previous convictions have revealed. If recidivists
are punished severely enough, the propensity to commit a subsequent offense may be
reduced to the same level as the propensity to commit a first offense.”278
This proposition – that previously convicted defendants, if punished severely
enough, will not be any more likely to commit crime than persons with clean records –
would seem to merit a look at the empirical evidence. It requires justification in view of
data showing that previously convicted defendants are dozens or hundreds of times
more likely to commit an offense than are persons chosen at random.279 It contradicts
the empirically documented view that recidivism is not much affected by increases in
severity of punishment.280 Just proposing new ideas based upon a rational choice model,
under which potential offenders apparently make a reasonable assessment of the value
of present gratification compared to future punishment,281 can be positively misleading to
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policymakers unless the scholar is willing to check his assumptions against potentially
disconfirming data.282
Marital privilege is another area where Posner’s analysis sometimes gets out of
control, requiring more human foresight, knowledge and flexibility than is plausible. I
doubt that even law professors consult the rules about marital privilege before confiding
in their spouses or committing a crime, but Posner has ordinary people doing both.283
We agree with Allen and Leiter that Judge Posner’s article is prone to rootless
theorizing.284 We cannot say for certain that these are incorrect, flawed ideas. We can
say that, if the reality of human behavior is important to evidence policy, and hypotheses
are to be tested, then one has to have some idea about which hypotheses are plausible
enough to be worth the effort. One could regard the passages discussed above as
saying: I’m not asserting this is true, I’m just showing you where the model leads, I’m just
throwing out ideas for you ordinary scholars to check out. But in deciding whether to
seek empirical verification of ideas, one has to make some choices about what to test.
Guidance could come from theory, analogous studies, fireside inductions from history
and experience, and intuition. With those preliminary screening tools as our guide, not
many of Posner’s economic ideas about evidence law appear promising.
In contrast to Posner’s shotgun approach to applying economic ideas to evidence
law, the next two articles use a laser: they zero in on one doctrine and work it over
extensively. The first reflects the characteristic concern of contemporary law and
economics with the impact of incentives and disincentives on individual behavior by
deliberately looking away from the fact-finding function of evidence rules to consider the
arguable impact of that rule on (mostly) crime deterrence.285 More specifically, Professor
Sanchirico argues that the rule prohibiting the use of character evidence offered to
persuade a factfinder that (consistent with the trait of character) the person performed
the act at issue is a rule that cannot be explained coherently or convincingly in terms of
enhancing the accuracy of trial fact-finding. He reviews each of the major extant truthfocused explanations for the rule and argues that they are unconvincing, to wit: the
limited probative value of character evidence, the strong tendency of the jury to
overweight such evidence, the imposition of liability for the defendant’s character rather
than for the wrongful conduct charged, judicial efficiency, an effort to impel parties to
produce more and better evidence directed toward the conduct at issue, and trial bias (a
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biased distribution of persons selected for prosecution which further reduces the
inferential value of character evidence).286
Sanchirico then offers a new explanation for the rule, one rooted in the notion that
trials in general, and this rule in particular, are devices for dispensing primary incentives.
In order to explain the rule coherently, all we need do is analyze the character evidence
ban in light of its ability to deter undesirable conduct, rather than its ability to lead
factfinders closer to truth:
Character evidence... is one area in which the truth seeking approach and
the primary incentives approach to trial point in very different directions.
This Article makes use of that divergence to advance our understanding of
both character evidence and trial. It demonstrates that many of the rules
governing character evidence – so difficult to rationalize when trial is
regarded as an isolated exercise in sorting out past events – fall easily into
place when trial is viewed as but one component of the larger system by
which the state regulates everyday out of court behavior. The Article
draws from this stark disparity in explanatory power the important lesson
that, despite most of what is said about the object of trial, our desire to find
the truth is subordinate to our desire, in effect, to shape it through the
provision of incentives.287
The essential argument of Sanchirico’s theory about the character evidence ban
is this: Character evidence has predictive and therefore probative value.288 But it has no
incentive value: its presence or absence creates no incentive to refrain from proscribed
acts. “Trace evidence,”289 on the other hand, generally comes into being by the
commission of proscribed acts and generally does not when such acts are not
performed. Thus, trace evidence has incentive value. By focusing on trace evidence, the
law reinforces the disincentive to committing proscribed acts. Were character evidence
permitted as evidence of conduct, the disincentive for performing proscribed acts would
be dampened. Without a character evidence ban, a person with a “bad” character is in a
“damned if you do and damned if you don’t” situation. If he refrains from the proscribed
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behavior, he still could be convicted of a relevant crime based on the evidence that he is
more likely than others to commit such crimes. But with a character evidence ban in
place, refraining from proscribed acts has greater power to prevent conviction (since the
trace evidence necessary for conviction will not exist) and therefore the person is more
likely to refrain. Thus, deterrence is stronger with the rule against character evidence
than without it.
Sanchirico’s theory is plausible in accounting for the relevant law, at least to the
extent that the assumptions are valid. What is less plausible is that judges, facing an
issue of whether evidence should be admitted or excluded from trial, presented with
arguments from counsel about accuracy versus fairness, and despite writing opinions
which consider the problem in those terms, are nevertheless, somehow, solving the
dilemma with entirely different goals in mind, and that the most influential (if not most)
judges were collectively engaged in the unexpressed enterprise (talk about in-court
accuracy versus fairness but adopt rules calculated for out-of-court deterrence). Not
impossible, but surely improbable.
Sanchirico uses the basic incentivist notion to explain the wisdom of an array of
related rules: the admissibility of character evidence for impeachment, at sentencing, for
punitive damages, exceptions to the character evidence rule that make sense from a
deterrence perspective, and exceptions to the character evidence rule that do not make
sense from a deterrence perspective.290
The article illustrates an important value of a “new” discipline’s meta-theoretical
imperatives. Because it is the concern of microeconomic analysis to search for
incentives and consider their effects, Sanchirico was led to look away from the trial’s
apparent internal quest (for true facts) and look instead to the effects of the rule outside
of the trial; from seeing the rule as part of a backward-looking search for truth to seeing
it as a forward-looking tool of social control.
Although Sanchirico focuses on one rule, he argues that his analysis is illustrative
of a larger truth about trials: they are more concerned with “influencing what happens in
the future than discovering what happened in the past.”291 That is a bold departure from
(and challenge to) the heretofore nearly unanimous evidence scholarship of the past
several hundred years.292 Whether it can be shown to be true we will have to wait and
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see. But who cannot be excited by the debates promised by so grand a claim, whether it
ultimately proves to be true or false?
The final work of economic analysis of evidence doctrine that we will consider
succeeds in combining traditional evidence scholarship’s core concern of accurate
factfinding with a “consequentialist, game-theoretic perspective.”293 Professors
Seidmann and Stein explore the question of whether the right of criminal defendants to
remain silent benefits only guilty defendants or whether it creates conditions that assist
factfinders in distinguishing innocent from guilty defendants and therefore benefits
courts and society (by reducing the incidence of erroneous convictions). Critics of the
right to silence dating back at least to Bentham have argued that innocent suspects and
defendants do not need the right (they desire to offer true exculpatory evidence), and
that only the guilty will avail themselves of it, thus increasing the incidence of erroneous
acquittals. Defenders of the right to silence have defended it on a completely different
plane, arguing that regardless of any costs in accuracy it may entail, the right is
necessary to promote moral and ethical values of fair process.
Seidmann and Stein’s economic analysis finds a defense of the right to silence
that had been overlooked by both utilitarian critics and libertarian defenders. The critics
of the right to silence made a series of economic miscalculations; the defenders may
have turned to moral and ethical arguments because the erroneous reasoning of the
critics appeared so persuasive. In any event, consequentialist game theory analysis has
led to a new and utilitarian explanation for and defense of the right to silence.
To summarize: If they were compelled to submit to interrogations and to testify,
guilty suspects and defendants would tell lies in an effort to avoid conviction. Whenever
police or prosecutors are unable to expose those lies, the guilty would be
indistinguishable from the innocent. Jurors and judges, aware that guilty (as well as
innocent) defendants were offering exculpatory statements, would discount those
statements, giving all of them less weight. With the right to silence, guilty suspects face
the choice of telling lies that could be discovered (adding to the evidence against them)
or exercising their right to silence. As more guilty defendants choose the option of
remaining silent, they do not “pool with” innocent suspects and defendants.
Consequently, innocent and guilty suspects and defendants become more
distinguishable. Thus, the right to silence helps the innocent as well as the guilty.
Further analysis suggests that these effects are most likely to occur when the
prosecution’s evidence is moderately inculpatory (rather than weak or strong), and it
works only when the standard of proof is “beyond a reasonable doubt” (rather than some
lower threshold). Indeed, the authors argue that not only would a reduction in the
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standard of proof lead to more erroneous convictions, “but also serious indeterminacy in
suspect identification and selection.”294
The authors argue that their analysis fits well with, and supports, or explains, not
only the basic fifth amendment right of silence, but much of the jurisprudence that has
grown up around it.295
The game theory analysis consists largely of thinking through the strategies of
innocent and guilty suspects and defendants under varying conditions of evidence,
standard of proof, and some other variables. These are plausible, reasonable arguments
about what suspects and defendants and factfinders would do. But they rarely are
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informed by empirical data about such behavior. They could be incorrect.296 This, of
course, is typical of economic analysis of law.297
Uncharacteristically, Seidmann and Stein do offer a brief section which purports
to test the implications of their theory against empirical data. Though the section seems
to be an afterthought, and not much intellectual energy is put into it, at least it is there.
But the data are tenuous298 and presented in a way that is confusing if not contradictory.
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For examples: Regarding the assumption that innocent suspects tell exonerating truths: To
what extent do innocent suspects lie also, in order to add a margin of safety to their factual innocence,
only to get caught in the lie? (Doesn’t that vitiate anti-pooling effects?) Regarding the assumption that
suspects can assess the evidence against them: To what extent do police lie to suspects about the
evidence they have? (If often, doesn’t that make it difficult if not impossible for innocent as well as
guilty suspects to evaluate what their “move” should be?) Regarding the assumption that only in the
“rare” case, with abnormal people or abnormal circumstances, do the police so confuse or intimidate
suspects that they cannot make rational calculations about their own best moves: To what extent do
police interrogation techniques succeed in confusing or intimidating typical suspects into making foolish
choices, including making inculpatory statements (which, after all, is exactly what they are designed to
do)? Regarding the assumption that “the typical suspect confesses to crime only when confronted with
evidence that he believes to be irrefutable.” To what extent is this true? Will guilty subjects choose to
continue to remain silent even if inferences based on silence are allowed – for example, because they
have no convincing story, or because prior convictions will become admissible? If the guilty did speak
instead of confessing or remaining silent, would their tales be as convincing as those of the innocent?
See Gordon Van Kessel, Quieting the Guilty and Acquitting the Innocent: A Close Look at a New Twist
on the Right to Silence, 35 INDIANA L. REV. 925, 956-60 (2002). Is it plausible to believe simultaneously
that fact-finders obey the instruction not to draw adverse inferences from silence to an extent that
encourages guilty defendants to remain silent, and also that the right to silence favors the innocent by
making fact-finders more likely to believe their stories? See Id. at 942.
The answer the authors are likely to give is that so long as a plurality of the actual behavior is
consistent with their assumptions, their theory still has predictive and explanatory value.
But it is worth reminding ourselves about the value of data. One illustration of the usefulness of
combining data on actual behavior with game theory is provided by ROBERT AXELROD, THE EVOLUTION
OF COOPERATION (1985). Axelrod conducted a game theory contest in which entrants submitted
programs designed to elicit cooperative responses from the opponent in the game. Naturally, many
entries were based on theories sans data. The winning entry, it turned out, was from a psychologist who
knew from empirical experiments on game theory games what the most successful strategy is for eliciting
cooperation from an opponent, and wrote a simple program to play that strategy. That winning strategy:
tit-for-tat.
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From the data mish mosh they draw the conclusion that the two predictions they derive
from their model are confirmed.
Perhaps the most telling finding (the import of which is not noted by Seidmann
and Stein) is that few suspects refuse to answer police questions. Two American studies
found 9.5% and 20.9%.299 British studies found about 10%, and the presence or
absence of a prosecution right to argue adverse inferences changes that number only a
few percent.300 If the actual figure is around 10%, and the claimed benefits are found
only when the inculpatory evidence is moderate, then we are taking about a few percent
of cases. If the vast majority of suspects talk even when they have a right to silence,
then presumably most of them are offering the police lies which falsely tend to
exonerate. Does that not create quite a lot of the very pooling that the article argues is
prevented by the right to silence? But if so many (presumably) guilty suspects lie rather
than avail themselves of their right to silence, then Bentham and his followers are also
pretty far off the mark.
Which again suggests to us that economists of the law have not escaped the
need to be more concerned about data. Economic models are not the royal road to truth,
and need to be tested more earnestly.301 Of course this is no different from most legal
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In the paper’s introduction, the authors dismissed the empirical approach:
A factual examination of these assumptions may follow two principal routes.
One of these routes is empirical. By gathering and analyzing relevant empirical data, one
can evaluate the workings of the right to silence without relying on sheer intuition. Such
an approach might determine, statistically or by any other epistemologically plausible
standard, whether the right aids only the guilty. The alternative route, which this Article
follows, is behavioral modeling. Such modeling is usually, but not exclusively, based on
rational-choice theory. Because reliable empirical evidence is often unavailable, the
empirical approach is often problematic, as is the case with the factual assumptions
examined by this Article. For example, it is extremely difficult, if not altogether
impossible, to estimate the effect of the right to silence on the rate of true and false
confessions. A suspect may confess to a crime for a variety of reasons. He may confess
to a crime truthfully on finding the incriminating evidence irresistible. Alternatively, he
may make a false or a truthful confession under the pressure of police questioning. *437
He may also make a false confession to exonerate the actual guilty party (for example,
out of fear or love). A suspect deciding to remain silent during his interrogation may do
so regardless of the right to silence: silence would be the best strategy for many guilty
suspects even in the absence of a right.
An even greater problem inherent in the empirical approach lies in its limited
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scholarship, and it would be unfair to lay any special criticism on the doorstep of
Seidmann and Stein or of devotees of law and economics.302
A concluding comment on law and economics and evidence scholarship more
generally, or perhaps a suggestion, is this. What we’ve seen so far usually uses a strong
version of rational choice theory. But since evidence scholars are usually alert to the
nonrational flaws in human reasoning, why not a weak version? Why not the bounded
rationality of behavioral law and economics?303 Perhaps that will be the next turn.
Conclusion: The Interdisciplinary Future of Evidence Scholarship
Evidence scholarship in the leading law reviews is no longer predominantly
doctrinal scholarship about rules. That is, it is no longer scholarship that focuses on
analyzing and synthesizes rules, or on using skills taught in law school to argue that
rules should be improved or reconceptualized. 304 Although doctrinal scholarship lives
on – indeed, flourishes – in treatises305 and in less prestigious law reviews,306 the best-

ability to produce determinate predictions when applied to human actions and decisions.
There is no good reason to believe that uniformly observed actions and decisions will
continue in the future. Reliance on statistical generalizations in forecasting human
actions may prove perilous: recall Bertrand Russell's (in)famous chicken, conditioned to
expect its daily feeding until the day the farmer interrupted this routine by butchering it
for meat. One can make predictions about human actions only within some theoretical
framework that imposes order on the empirically gathered facts. Generalizations about
human actions acquire plausibility only by virtue of some explanatory theory that
connects actions to reasons. Theoretical lenses may be microscopic or macroscopic,
depending on the desired level of abstraction. In a search for a causal mechanism that
explains numerous actions by their underlying motivations, theoretical lenses must be at
a relatively high level of abstraction. This form of reductionism is necessary to tame
"wild facts" and is, therefore, intrinsic to behavioral modeling. The compromised
accuracy resulting from this reductionism is the price that any behavioral theory (and,
perhaps, any theory) exacts in order to attain determinacy.
Id. at 436-437.
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known law reviews will probably continue to move away from doctrinal scholarship in
favor of interdisciplinary work.

commercial outlines were not counted). The data collection was accomplished by identifying
doctrinal evidence books that were listed in the 1957 and 1958 editions of LAW BOOKS IN PRINT
(Glanville Publishers) and the 2001-02 edition of BOOKS IN PRINT (Bowker). Books that were
unfamiliar to the principal investigator were judged by their titles. For the second period, page
counting was not practical for some works, so the investigators estimated page length based on
the mean length of the volumes for which data was available. These estimates counted for
26,232 of the 150,833 pages counted in the second period.
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of primary law reviews had nearly tripled. Id. at 373. The biggest change in content away from
doctrinal scholarship occurred in the top quintile of law reviews (in terms of prestige as
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What is the future of interdisciplinary evidence scholarship? Let’s consider some
of the specific forms.
First, empirical studies, often the province of psychology research but not
exclusively. The concern of some evidence scholars is that a variety of barriers will
prevent this kind of interdisciplinary work from flourishing. These concerns are, among
other things, that law professors have no training in empirical research and analysis, that
even if they did they do not have students who are in a position to assist in carrying out
such research, that funds are lacking to support such research, and that the traditions of
single authorship and of grand theory scholarship militate against empirical work.307 In
short, empirical research does not suit the scholarly habits of law professors – who
rarely ventured beyond the law library, and now with so many resources online they
need not even leave their offices – and support of various kinds in lacking for the doing
of such research.308
There are two basic ways to overcome these sorts of problems. Evidence
scholars who are sufficiently interested in testing evidence law assumptions empirically
will either have to acquire the skills and the assistance to perform such work, or they will
have to form collaborations with colleagues in other departments who already have
those skills. Examples of both can be given. Availability of funding may be more of an
obstacle. Federal funding agencies309 have not seen improvement in law or the trial
system as a priority for the dollars they have to spend. Or perhaps there has been too
little demand for those resources for the kinds of research needed to test and advance
evidence doctrine. Lawyers usually are resourceful enough to overcome these kinds of
difficulties, but there is no gainsaying such problems.

307

Professor Lawrence Friedman has written: “To begin with, empirical research is hard work,
and lots of it; it is also nonlibrary research, and many law teachers are afraid of it; it calls for skills that
most law teachers do not have; if it is at all elaborate, it is team research, and law teachers are not used
to this kind of effort; often it requires hustling grant money from foundations or government agencies,
and law teachers simply do not know how to do that. . . . Prestige is a factor too. Law schools . . . tend to
exalt "theory" over applied research. Empirical research has an applied air to it, compared to "legal
theory." Lawrence M. Friedman, The Law and Society Movement, 38 STAN. L. REV. 763, 774 (1986).
308

See Peter Schuck, Why Don't Law Professors Do More Empirical Research?, 39 J. LEGAL
EDUC. 323 (1989).
309

The State Justice Institute, the National Institute of Justice. The National Science Foundation
has been more supportive.

77

Richard Lempert raises a more specific methodological concern about empirical
research in the field of evidence: “With the exception of some psychologists, few
scholars have attempted to shed any empirical light on evidentiary issues. One reason
for our lack of empirical knowledge is that it is hard to study the effects of evidence rules
outside the laboratory, and laboratory studies raise substantial external validity
problems.”310 Whether the issue of generalizability is greater here than in other kinds of
laboratory simulation research is not clear. And the problem sometimes exists and
sometimes does not exist. It seems to us that numerous research questions can be
studied without running into very serious questions of generalizability. One could do
simulation studies about how, for example, people reason about evidence, such as
studies of the prosecutor’s fallacy, the defense attorney’s fallacy,311 or Koehler’s
experiments on how people reason about probability.312 Where the question is
generalizability from the research participants, when the task is one requiring intellect
and it is failed by undergraduates, one would think the failure results would generalize to
lay juries. Other times, experiments can and have been done using jurors. In addition,
one can do field studies on how juries reason about evidence. One example is a study
of jury deliberations by Shari Diamond and Neil Vidmar, in which they found, by
recording the deliberations, that jurors did not talk about using insurance coverage to
find deep pockets, but rather they talked about whether the plaintiff had insurance that
would provide a collateral source for compensation.313
As more and more scholars and judges come to appreciate that without such
research their rulemaking and their rulings are little more than guesses, we suspect that
more ways will be found to conduct more of the necessary research.
Second, evidence law and forensic science (or science generally). This field will
obviously keep flourishing with the scientization of society and the growing realization
that much of what the courts had been accepting through the 20th Century was seriously
inadequate. Moreover, Daubert might teach us something about the scientific method
that will make us more able and willing to become involved in the empirical studies of
evidence.
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Third, the “new evidence scholarship. Some topics seem to have run (or over-run)
their course, such as the blue bus and gatecrasher problems. Topics involving the study
of inference and decision-making have unrealized potential and will probably continue to
be growth areas. For example, we expect to see further efforts to upgrade Wigmorean
charting and further work on computer-aided pretrial fact analysis. Bayes will live on,
both as an aid in thinking about evidence law and, among Bayesian enthusiasts, as a
tool in fact analysis. But, because the decisions of humans (jurors and judges) are not
well explained or predicted by Bayesian approaches, watch for the further incorporation
of cognitive science and the arrival of artificial intelligence into these projects – to the
extent that these new sciences provide more accurate predictions of how judges will rule
and how jurors will infer. We also are unlikely to see Bayes' theorem in trials themselves,
where many items of evidence are involved and an expert has to explain to the factfinder
how to apply the theory.
Fourth, concerning evidence and feminism, we expect that this area will continue
and grow to the same extent that an intellectual tradition regarded as distinctly feminist
continues and grows. It may tend to concentrate on areas of evidence that are of special
concern to women (sexual assault, obviously), but it will be useful both to the scholars
and to the law of evidence if they move beyond those limited areas. There certainly is no
reason why evidence law should not be as susceptible to continued feminist analysis as
it is to analysis through the lens of any other field. In some ways, feminist legal analysis
has the same advantage that traditional legal analysis and much law and economics
analysis had, namely, that it is an armchair activity that can be carried on by taking a set
of ideas and using them as a lens with which to examine the law.314
Fifth, of Law and Economics, Richard Lempert sees little future. He writes:
[M]ajor funders of law and economics seem to have a pro-business,
antiregulation, and/or generally conservative political agenda they wish to
promote. Although the Olin Foundation's support of... intellectual activities
that promote no coherent social agenda are contrary to my hypothesis, I
still do not believe that evidence law will be a high priority for support
among law and economics research funders. Not only does evidence law
not deal with issues that are at the core of what funders hope to establish
through economic research, but, as Posner points out, when the lamp of
economics shines on evidence law, what it reveals is not necessarily
compatible with conservative or big business political agendas. Posner, for
example, argues that a law and economics perspective supports the
institution of jury trial, a message that business supporters of law and
economics are unlikely to relish.315
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Lempert might be wrong, at least in the short term and at least concerning law and
economics articles of the theoretical type (not law and economics articles involving
empirical research). Theoretical law and economics articles do not require any more
funding than doctrinal scholarship, and the elite law journals are fond of them. And there
is no reason to think that scholars like Chris Sanchirico or Alex Stein will stop writing
about it.
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