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Abstract

Immigration judges make consequential decisions that fundamentally affect the
basic life chances of thousands of noncitizens and their family members every
year. Yet, we know very little about how immigration judges make their decisions, including decisions about whether to release or detain noncitizens pending the completion of their immigration cases. Using original data on long-term
immigrant detainees, I examine for the first time judicial decision-making in immigration bond hearings. I find that there are extremely wide variations in the
average bond grant rates and bond amount decisions among judges in the study
sample. What are the determinants of these bond decisions? My analysis shows
that the odds of being granted bond are more than 3.5 times higher for detainees
represented by attorneys than those who appeared pro se, net of other relevant
factors. My analysis also shows that the detainees’ prior criminal history is the
only significant legally-relevant factor in both the grant/deny and bond amount
decisions, net of other relevant factors. This finding points to the need for further research on whether and how immigration courts might be exercising crime
control through administrative proceedings.
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DETAINED:
A STUDY OF IMMIGRATION BOND HEARINGS
ABSTRACT
Immigration judges make consequential decisions that fundamentally affect the basic life
chances of thousands of noncitizens and their family members every year. Yet, we know very
little about how immigration judges make their decisions, including decisions about whether to
release or detain noncitizens pending the completion of their immigration cases. Using original
data on long-term immigrant detainees, I examine for the first time judicial decision-making in
immigration bond hearings. I find that there are extremely wide variations in the average bond
grant rates and bond amount decisions among judges in the study sample. What are the
determinants of these bond decisions? My analysis shows that the odds of being granted bond
are more than 3.5 times higher for detainees represented by attorneys than those who appeared
pro se, net of other relevant factors. My analysis also shows that the detainees’ prior criminal
history is the only significant legally-relevant factor in both the grant/deny and bond amount
decisions, net of other relevant factors. This finding points to the need for further research on
whether and how immigration courts might be exercising crime control through administrative
proceedings.
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DETAINED:
A STUDY OF IMMIGRATION BOND HEARINGS
INTRODUCTION
Immigration judges make consequential decisions that fundamentally affect the basic life
chances of thousands of noncitizens and their family members every year. Yet, we know very
little about how immigration judges make their decisions, in large part due to the scarcity of data.
This lack of knowledge is especially notable when it comes to immigration bond hearings—also
known as custody redetermination hearings—in which immigration judges must decide whether
noncitizens should be released or continue to be detained pending the completion of their
immigration cases.
Why are immigration bond decisions so important? Criminal justice studies have shown
a significant relationship between pretrial detention and subsequent decisions throughout the
criminal process, such as higher odds of conviction and harsher sentences (Devers 2011; Laura
and John Arnold Foundation 2013).

Studies also show that bond decisions are a critical

component of criminal case processing that can have major and lasting socioeconomic
consequences for criminal defendants (Open Society Foundations 2011). Immigration bond
decisions are likely to be no different. For instance, a denial of bond or a prohibitively high bond
amount may mean prolonged separation from families and severance from basic sources of
social and economic support that might otherwise enable a noncitizen to effectively pursue legal
relief from removal.

And as Markowitz (2011:1301-02) has noted, for many noncitizens,

removal means “life sentences of banishment” from their homes, families, and livelihoods in the
United States, to countries in which they “have no family, do not speak the language, and can
face serious persecution or death.”
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Immigration bond hearings are also important from a broader societal perspective,
because these hearings have the potential to expand or limit what some observers have described
as the fastest growing—yet the least studied—type of incarceration in the United States
(Morehouse 2010:187).

The number of detained noncitizens has more than doubled from

approximately 200,000 in 2001, to more than 440,500 in 2013 (Simanski 2014:5).

Many

detainees experience lengthy periods of detention, due in part to the large volume and significant
backlog of cases in immigration courts. In 2013 alone, Immigration and Customs Enforcement
(ICE) is estimated to have detained over 30,000 individuals for three months or longer, and over
10,000 individuals for six months or longer (TRAC Immigration 2013). Maintaining this system
of detention is costly, both economically and socially. The Department of Homeland Security
(DHS) spent approximately $2 billion on immigration detention in 2014, at an average of $5.46
million per day—or $161 per detainee per day (National Immigration Forum 2014). Studies also
show that immigration detention may impose enduring physical, psychological, and financial
hardships on not only the detainees but also their family members, many of whom are lawful
permanent residents (LPRs) or U.S. citizens (Applied Research Center 2011; Chaudry et al.
2010).
Using original data collected from long-term immigrant detainees (defined as noncitizens
detained by ICE for a continuous period of six months or more) held in facilities across the
Central District of California, I examine for the first time judicial decision-making in
immigration bond hearings. I find that there are extremely wide variations in the average bond
grant rates and bond amount decisions among judges in the study sample. The average grant
rates ranged from 22 percent to 75 percent. The average bond amounts ranged from $10,667 to
$80,500. What are the determinants of these decisions? My analysis shows that the odds of
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being granted bond are more than 3.5 times higher for detainees represented by attorneys than
those who appeared pro se, net of other relevant factors. My analysis also shows that the
detainees’ criminal history is the only significant legally-relevant factor in both the grant/deny
and bond amount decisions, net of other relevant factors. This finding suggests that concerns
about immigrant criminality predominate immigration bond hearings even though immigration
judges, like judges in criminal proceedings, are required to consider not only whether an
individual poses a “danger to the community,” but also whether he or she is a “flight risk.”
My contributions are twofold. First, the existing empirical scholarship on immigration
adjudications has predominantly focused on asylum cases (see, e.g., Miller et al. 2015; RamjiNogales et al. 2009). This study complicates our understanding of judicial role and decisionmaking in immigration courts by shifting the focus of inquiry to a different type of adjudication
that has grown in importance with the increasing convergence of immigration and criminal law
in recent years. This convergence—what some legal scholars refer to as “crimmigration”—is a
product of the growing criminalization of immigration violations on the one hand, and the
expansion of criminal grounds for removal on the other (Hernández 2015; Stumpf 2006).
Immigration bond hearings occupy a central space within this convergence in at least two ways.
The ostensible goal of bond hearings is to allow immigration judges to ascertain the likelihood of
the noncitizens’ reappearance at later proceedings, and to ensure that they do not endanger public
safety.

The latter goal directly implicates one of the primary objectives of criminal

punishment—incapacitation.

Moreover, what is ultimately at stake in immigration bond

hearings is deprivation of liberty, which is currently achieved through the same type of
confinement as criminal incarceration, as discussed below. Thus, this study offers valuable
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insights into the increasingly important role of immigration judges in performing quasi-criminal
law functions of immigration law.
This study also contributes to the longstanding research on judicial decision-making more
generally, which has been dominated by studies of the U.S. Supreme Court and federal courts of
appeals (Epstein et al. 2013:79). I extend this body of research to deepen our understanding of
how judges under conditions of extreme resource constraints and time pressure make critical
decisions that potentially reinforce and reproduce social inequality. That no legally-relevant
factor other than the detainees’ criminal history predicts immigration bond decisions suggests
that heuristics might play an important role for immigration judges. The heuristics model posits
that judges, like any other human beings, are “boundedly rational actors” who use mental
shortcuts that “reduce the complex tasks of assessing probabilities and predicting values to
simpler judgmental operations” (Guthrie & George 2005:376). Whether and to what extent such
decision-making dynamics might lead to errors in judgment are beyond the scope of this article.
However, this study establishes an important foundation for pursuing such lines of inquiry in
future studies about immigration and other courts that face significant constraints in their
decisional environments.
BACKGROUND
I begin with a brief description of the detention and removal processes in the United
States to provide the relevant legal context for understanding immigration bond hearings. Under
the Immigration and Nationality Act (INA), ICE may initiate a removal proceeding based on a
noncitizen’s violation of immigration laws (such as entry without inspection), or criminal
convictions (such as an “aggravated felony”) that render them, including LPRs, deportable (8
U.S.C. §§ 1182, 1227). During the first stage of the removal process, the immigration judge
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must terminate the case if the government, represented by a DHS attorney, has not stated a valid
ground for removal. If the case is not terminated, the noncitizen may seek relief from removal,
such as asylum. If the judge grants relief, the noncitizen may remain in the United States; if the
judge denies relief, the noncitizen will be ordered removed from the United States (8 U.S.C.
§ 1229a; 8 C.F.R. § 1240.8). The immigration judge’s decision on the noncitizen’s application
for relief may be appealed to the Board of Immigration Appeals (BIA), and the BIA’s decision in
turn may be appealed to the federal court of appeals. The immigration courts and the BIA are
part of the Executive Office for Immigration Review (EOIR), an executive agency within the
Department of Justice.
Prior or subsequent to the commencement of removal proceedings, ICE has authority to
detain noncitizens on a discretionary or mandatory basis.

Immigration detention is not

considered criminal or punitive in nature because the official purpose of immigration detention is
to confine noncitizens for the “administrative purpose of holding, processing, and preparing
them for removal” (GAO 2013:8 (emphasis added)). Yet, most immigrant detention facilities
“were originally built, and currently operate, as jails and prisons to confine pre-trial and
sentenced felons” (Schriro 2009:4). For individuals held under the INA’s discretionary detention
provisions, ICE may release the noncitizen on conditional parole or on a bond of at least $1,500
while his or her immigration case is pending (8 U.S.C. § 1226(a)(2)). 1 The custody decision
made by ICE may be appealed to the immigration court. The immigration judge’s decision then

1

For ICE’s decision-making—a topic beyond the scope of this study—see Sanders (1993)

(analyzing bond decisions made by immigration officials in the Miami office of the Immigration
and Naturalization Service, the predecessor to ICE).
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may be appealed to the BIA; the BIA’s custody or bond decision is final and may not be
judicially reviewed (8 U.S.C. § 1226(e)).2
Different procedures exist for noncitizens held under the INA’s mandatory detention
provisions. Beginning in the late 1980s, Congress enacted a series of laws closely tied to the war
on drugs, mandating the detention of a certain class of noncitizens convicted of crimes, and
depriving federal immigration officials of the authority to release them on bond pending their
removal proceedings (Sayed 2011:1836-38). In 1996, the Antiterrorism and Effective Death
Penalty Act (AEDPA) and the Illegal Immigration Reform and Immigrant Responsibility Act
(IIRIRA) significantly broadened the use of mandatory detention by widening its net over a
larger class of noncitizens (Johnson 2001). In effect, AEDPA and IIRIRA ushered in the
contemporary era of mass immigration detention. Mandatory detainees include, for example, (1)
certain classes of “arriving aliens,” including those seeking asylum who have not yet passed their
credible fear determination, and (2) noncitizens, including LPRs, convicted of certain crimes
enumerated in the INA (8 U.S.C. §§ 1225(b), 1226(c)). Noncitizens in removal proceedings
with triggering criminal offenses are typically detained by ICE after they have already served
their jail/prison terms, if any. Recently, however, a class action lawsuit, Rodriguez v. Robbins,
brought by long-term detainees in the Central District of California, changed this legal landscape
by requiring the government to provide bond hearings to noncitizens, including mandatory
detainees, who have been continuously detained for 180 days or more.
As the data for this study comes from Rodriguez class members, I briefly discuss the
history and holding of Rodriguez. In 2007, Alejandro Rodriguez, who had been in ICE custody
2

Although a detainee may not seek a judicial review of the bond decision, he may seek a habeas

review to challenge the legality of his detention (Sayed 2011:1851-52).
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for more than three years, and similarly situated noncitizens in the Central District of California,
filed a class action lawsuit challenging the legality of detention lasting more than six months
without individualized bond hearings before an immigration judge.

The Rodriguez class

formally consists of all noncitizens in ICE custody within the Central District of California who:
(1) are or were detained for longer than six months pursuant to one of the general immigration
detention statutes3 pending completion of removal proceedings, including judicial review, (2) are
not and have not been detained pursuant to a national security detention statute, and (3) have not
been afforded a hearing to determine whether their detention is justified (Rodriguez v. Robbins
2013:Note 1).
The District Court in Rodriguez granted a preliminary injunction, holding that the
immigration judge must release these detainees “on reasonable conditions of supervision,
including electronic monitoring if necessary, unless the government shows by clear and
convincing evidence that continued detention is justified based on his or her danger to the
community or risk of flight” (Rodriguez v. Robbins 2012). The Ninth Circuit Court of Appeals
(Rodriguez v. Robbins 2013) affirmed the District Court’s decision, and the District Court
subsequently issued a permanent injunction requiring bond hearings for all Rodriguez class
3

For the purposes of Rodriguez, general immigration detention statutes refer to both

discretionary and mandatory detention provisions (see 8 U.S.C. § 1225(b) (authorizing detention
of aliens seeking admission); 8 U.S.C. § 1226(a) (authorizing detention of aliens pending a
determination of removability); 8 U.S.C. § 1226(c) (authorizing detention of certain aliens
convicted of specified triggering offenses); 8 U.S.C. § 1231(a) (authorizing detention of aliens
ordered removed during and after the removal period)).
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members (Rodriguez v. Robbins 2013). With this legal background in mind, I now develop a
theoretical framework for analyzing immigration bond decisions.
THEORETICAL FRAMEWORK
What are the determinants of immigration judges’ bond decisions? Gilboy’s (1987)
examination of one immigration court in Chicago is the only empirical study of immigration
bond hearings to date. Gilboy’s study, however, does not contain case-level data that allows for
an analysis of the determinants of immigration bond decisions. Moreover, Gilboy’s study
predates the 1996 amendments to the INA that dramatically changed the legal landscape and set
in motion the contemporary practices of immigration detention in the United States. Thus, in
order to theorize about the determinants of immigration bond decisions, I turn to research on
immigration courts generally, and research on criminal pretrial custody hearings.
RESEARCH ON IMMIGRATION COURTS
I begin by highlighting certain basic characteristics of immigration courts and judges (see
Baum 2010 for a helpful review) to contextualize my review of the relevant findings from
research on immigration courts. First, immigration judges do not derive their authority from
Article III of the U.S. Constitution, which establishes the Judicial Branch.

Instead, an

immigration judge is an attorney whom the U.S. Attorney General appoints as an administrative
judge pursuant to the civil service laws (8 U.S.C. § 1101(b)(4)). Thus, immigration judges do
not enjoy life tenure and can be removed from the bench for misconduct or reassigned to another
position at the discretion of the Attorney General (Legomsky 2006:373-74).

Nonetheless,

immigration judges are formally expected to exercise a high degree of “independent judgment
and discretion” under the INA (8 C.F.R. § 1003.10). Second, immigration judges face an
extremely large volume and significant backlog of cases. In 2010, federal district court judges
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had an average pending caseload of about 400 cases, with each judge typically maintaining three
law clerks to assist the judge; in comparison, immigration judges had an average pending
caseload of about 1,500 cases, with one law clerk shared among four judges (Marks 2012:27).4
In 2014, more than 408,000 cases were pending in immigration courts across the United States,
which is 240,000 more than the total number of pending cases in 2004 (TRAC Immigration
2015).
Empirical studies of immigration adjudications are relatively new and predominantly
focused on asylum cases (see, e.g., GAO 2008; Keith et al. 2013; Ramji-Nogales et al. 2009;
Rottman et al. 2009). I highlight two major findings from this line of research. First, consistent
with the attitudinal model of judicial decision-making, which posits that judging is a matter of
personal beliefs and politics (Segal & Spaeth 1993; Sunstein 2006), a number of studies have
found that disparities in asylum outcomes are significantly associated with immigration judges’
personal characteristics.

For example, Ramji-Nogales and colleagues (2009), in their

groundbreaking study of disparities in asylum grant rates, show that the chances of winning
asylum are significantly associated with the gender of the immigration judge, and the
immigration judge’s work experience prior to appointment to the bench. Similarly, Keith and
colleagues (2013) find that policy predispositions of immigration judges, as measured by an
index of past career experiences, interact with legal and extralegal factors to explain wide
variations in asylum grant rates.
The second notable finding from the emerging research on immigration adjudications
relates to the importance of legal representation. Unlike criminal defendants, noncitizens do not
4

Even compared to the caseloads of judges in other high volume adjudication agencies, the

average caseload of immigration judges is considerably high (Benson & Wheeler 2012:27).
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have a right to government-appointed counsel (8 U.S.C. § 1229a(b)(4)(A)). As a result, most
noncitizens in immigration proceedings lack legal representation (New York Immigration
Representation Study 2011:358). For example, in a recent national study of over 1.2 million
immigration removal cases decided between 2007 and 2013, Eagly and Shafer (forthcoming
2015) find that only 37 percent of noncitizens had legal representation. This gap in legal
representation in immigration proceedings has caused growing public concern, as studies have
shown a significant association between legal representation and favorable case outcomes. For
example, Eagly and Shafter find that represented noncitizens are more likely to have their cases
terminated, more likely to seek relief from removal, and more likely to obtain the relief they
seek. In another recent study focusing on asylum cases, Miller and colleagues (2015) show that
whether or not the noncitizen is granted asylum is significantly related to the quality of legal
representation.
Taken together, this body of research suggests that personal characteristics of
immigration judges and legal representation might play important roles in shaping immigration
bond decisions. Even so, bond decisions differ from asylum and removal decisions—both in
terms of the type of legal and factual questions raised, and the average duration of the hearings.
Thus, I now turn to research on criminal pretrial custody hearings, which are likely to be closer
analogs to immigration bond hearings than asylum or removal proceedings.
RESEARCH ON CRIMINAL PRETRIAL CUSTODY DECISIONS
The research on criminal pretrial custody decisions is varied and longstanding (for earlier
studies, see, e.g., Bock & Frazier 1977; Goldkamp & Gottfredson 1979; Suffet 1966). My
discussion of this body of research focuses on quantitative studies examining pretrial custody
decisions in U.S. courts. As Cross (2007:47) has argued, “The law is the obvious possible

11
http://law.bepress.com/usclwps-lss/183

explanation for [judicial] decisions.” Thus, the natural starting point for analysis in many studies
of criminal pretrial custody hearings has been what scholars call the legal model of judicial
behavior. There are variants of the legal model, but one core idea they share is that judges base
their decisions on the standards set forth in the law (e.g., the constitution, statutes, legal
precedent, and court rules) (Segal 2011:18-19). Accordingly, many studies of criminal pretrial
custody decisions have assessed the significance of various legal factors—statutorily prescribed
guidelines—that judges are supposed to consider in their decision-making. Studies have also
focused on the effects of extralegal factors on hearing outcomes. In using the term “extralegal”
in this study, I follow Nagel (1983:482), who defined the term in her study of pretrial release as
those factors that are “not specifically prescribed in the relevant . . . law”; Nagel explicitly
eschewed the definition of extralegal factors as those that are “illegal,” “inappropriate,” or
“socially unjust.”
On the whole, empirical studies on legal factors associated with pretrial decisions
generally find that the seriousness of current charges and prior criminal records are the most
consistent predictors of pretrial decisions, though findings vary depending on the types of
decisions examined (for example, the grant/deny decision versus the bond amount decision) (see,
e.g., Bock & Frazier 1977; Goldkamp & Gottfredson 1979; Gottfredson & Gottfredson 1990;
Nagel 1983; Spohn 2009). The study findings are more mixed with respect to the effects of other
legal factors on pretrial custody decisions.

While some studies find that community ties,

employment and financial conditions, and family ties, have little to no significant relationship to
pretrial custody decisions, other studies offer contrary evidence (compare Daly 1987:164 with
Goldkamp & Gottfredson 1979:240). Thus, findings on the effects of legal factors on criminal
pretrial custody decisions are relatively mixed and difficult to generalize.
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Likewise, study findings on the effects of extralegal factors on pretrial custody decisions
are also mixed. The effect of offenders’ race on pretrial custody decisions has been the focus of
growing empirical inquiry (see, e.g., Albonetti et al. 1989; Ayres & Waldfogel 1994; Freiburger
et al. 2010), but the results are varied.5 In one study, Free (2002:206-10) concluded that racial
disparities in bond decisions are significant and have been stable over time, especially with
respect to bond amounts. But in another study, Free (2004) concluded that black offenders living
in cities with less than 10 percent black population typically do not experience racial disparities
in bond decisions, presumably because whites do not perceive a small number of blacks as a
threat. Seemingly conflicting empirical findings in this area of research may be due in part to
varying legal rules and norms in different areas of the country. For example, in a study of bond
decisions in New Haven courts, Ayres and Waldfogel (1994) found that black defendants are
given higher bond amounts than similarly-situated white defendants. In contrast, Katz and
Spohn (1995) examined defendants charged with violent felonies in Detroit and found no racial
disparities in bond amounts. Most recently, in a national study of felony defendants, McIntyre
and Barandaran (2013:769) argued that racial gaps in bond decisions are “entirely accounted for,
on average, by differing probabilities of re-arrest for violent crime.”
I conclude this review of the research on criminal pretrial custody hearings by turning to
studies on the heuristics model of decision-making. Although there has been a growing interest
in heuristics to explain judicial behavior (see, e.g., Bainbridge & Gulati 2001; Guthrie et al.
5

Some studies have moved beyond racial disparities to examine ethnic and gender disparities in

pretrial custody decisions (Kazemian et al. 2013; Schlesinger 2005; Turner & Johnson 2005).
Other studies have examined the interactive effect of race and gender on pretrial custody
decisions (Spohn 2009; Demuth & Steffensmeier 2004).
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2000; Rachlinski et al. 2013), heuristics have received scant attention in research on pretrial
custody decisions, with the exception of two studies I discuss below. Heuristics are mental
shortcuts or rules of thumb in reasoning that people commonly use to make decisions (Shah &
Oppenheimer 2008). The heuristics research is built on assumptions of “bounded rationality,”
which rejects the conventional rational-choice fiction of unbounded time, knowledge, and
computational power presumed to be available to individuals (Kahneman 2003).
One school of bounded rationality focuses on “fast and frugal” heuristics (see, e.g.,
Gigerenzer 2004).6 Fast and frugal heuristics eschew optimization, which requires weighing and
integrating all available cues, in favor of simple informational search and stopping rules, and
one-reason decision-making (Gigerenzer & Goldstein 1996). Consistent with the fast and frugal
model, Dhami and Ayton (2001) found in their study of bond decisions in England and Wales
that the magistrates’ decisions on hypothetical cases were based on a single cue (though
individual magistrates differed as to which cue they used). In another study of over 340 bond
decisions made by judges in London, Dhami (2003) again found that the judges relied on a single
cue—the previous decisions made by the police, previous bench, or the prosecutor (e.g., whether
prosecution requested conditional bond or opposed bond). Dhami thus concluded that simple
heuristics in which judges appear to be “passing the buck” were the best predictors of criminal
bond decisions in her study.

6

The other prominent approach to bounded rationality is the “heuristics and biases” approach

popularized by Tversky and Kahneman (1974). The heuristics and biases school, and the fast
and frugal school differ most significantly in their assessments of whether the use of heuristics
leads to systematic errors in judgment (Kelman 2011).
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My analysis of the determinants of immigration bond decisions builds on and extends the
research on immigration courts and the research on criminal pretrial custody hearings. Together,
these two bodies of research suggest that a useful starting point for analyzing immigration bond
decisions is to examine the effects of legal and extralegal factors (including whether or not the
detainee had an attorney). In addition, research on immigration courts suggests that judge
characteristics might be significantly related to bond decisions. Finally, research on heuristics of
judging casts some doubt on the applicability of the legal model for immigration bond decisions,
given the substantial cognitive and informational constraints, and time pressures that
immigration judges face.
DATA AND METHOD
DATA
The data for this study comes from original survey data collected from class members of
Rodriguez. Between May 2013 and March 2014, in-person surveys were conducted with 565
detainees at four detention facilities in the Central District of California. These facilities are the
James A. Musick Facility (Musick), the Theo Lacy Facility (Theo Lacy), the Santa Ana City Jail
(Santa Ana), and the Adelanto Detention Facility (Adelanto). Musick and Theo Lacy are county
jails operated by the Orange County Sheriff’s Department. Santa Ana is a city jail operated by
the Santa Ana Police Department. ICE contracts with Musick, Theo Lacy, and Santa Ana to
hold immigrant detainees.7 Adelanto is operated by a private prison company, the GEO Group,
and houses only immigrant detainees. Approximately 23 percent of the survey respondents were
held at Musick; 21 percent at Theo Lacy; 13 percent at Santa Ana; and 43 percent at Adelanto.
7

Many immigrant detainees are housed in jails or prisons. For example, in 2013, ICE contracted

with over 440 state or county jails to detain immigrants (National Immigration Forum 2013:4).
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All survey respondents were 18 years of age or older, as juveniles are not covered by the
injunction in Rodriguez.8
The surveys were orally administered in person in English or Spanish, depending on the
respondents’ preference. The surveys lasted on average between 90 to 120 minutes. The
respondents were not paid for participating in the survey. In addition to the bond hearing
information, the survey captures information about the detainees’ background, including their
demographic profile, immigration and criminal history, pre-detention employment history, and
household and family relationships.

Class members of Rodriguez were provided detailed

information about the survey and only those who consented to participate were surveyed. More
than 92 percent of the detainees who were provided information about the survey by the
interviewers completed the survey. There were no significant differences in refusal rates by
gender or country of origin. If a respondent had not yet had their bond hearing at the time of the
survey or if the bond hearing had been continued for any reason, the interviewers attempted to
survey the respondent again at a later date to capture the bond hearing information. In total, 113
respondents were re-interviewed for this purpose. Given that the survey took place in detention
facilities, it is possible that the survey sample may over-represent class members who were
denied bond, or were granted bond but could not post it at the time of the survey.
A series of structured courtroom observations provided useful insights that guided the
wording and the ordering of survey items—particularly those relating to the bond hearings. The
courtroom observational data contains information about 40 substantive bond hearings held in

8

The detention of minors and family detention are governed by separate policies and legal

precedent (see ABA Commission on Immigration 2015).
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five courtrooms in the Central District of California—three courtrooms at Adelanto and two in
downtown Los Angeles. Although the observed hearings pertained to different Rodriguez class
members than those who participated in the survey, it is unlikely that the observed hearings
varied systematically from the hearings captured in the survey. The research team used a
detailed coding instrument to collect basic information about each hearing, and major portions
of each hearing were transcribed verbatim as much as possible during and immediately after the
hearings. These courtroom observations also provided me with basic insights about bond
hearing dynamics that informed my interpretation of the analysis results presented below. For
example, our observations of attorneys in action in the courtroom were important in my
consideration of the possible signaling functions of legal representation.
To understand how bond hearings are assigned to immigration judges, I filed a Freedom
of Information Act (FOIA) request with the EOIR. The EOIR response indicated that what is
“normally done” is “equal distribution” of cases across judges responsible for the detained
docket. The EOIR response, however, also suggested that when the immigration court became
overwhelmed with the number of bond hearings, certain judges were reassigned from the nondetained to the detained docket to preside solely over bond hearings. There is nothing to
indicate in the EOIR response that case assignments are dependent on individual case or
detainee characteristics. I also corresponded with a number of local immigration attorneys in
law school clinics, nonprofit legal services, and private practice who regularly represent
detainees in immigration courts, and their general consensus was largely consistent with this
conclusion.
It is difficult to determine how representative Rodriguez class members are of the entire
immigrant detainee population in the United States, since the DHS does not make publicly
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available detailed demographic and case-related information about immigrant detainees in the
United States. However, there are two general characteristics of Rodriguez class members that
may be worth noting. First, the Rodriguez class members on average are more likely to be
contesting their removability and/or seeking relief from removal compared to detainees who
experience short-term detention (detention lasting less than six months).9 Second, Rodriguez
class members on average are more likely to have a criminal record than short-term immigrant
detainees, as many of the former are mandatorily detained and placed in removal proceedings
due to their triggering criminal offenses.

As shown in Table A1, the two most common

convictions among the respondents in the effective sample are, by far, traffic and drug-related
(45 percent, respectively).
My unit of analysis is bond hearings; only one hearing per respondent is included in the
analysis. I analyze only the first substantive bond hearing held around or after six months of
detention. “Substantive hearings” are hearings that resulted in either a grant or a denial of bond.
Thus, I exclude all hearings that were continued, and hearings in which the immigration judge
held there was no jurisdiction to hold the hearing. These exclusions reduced the sample from
565 to 526.10

Approximately 48 percent of the 526 respondents were seeking asylum,

withholding of removal, or relief under the United Nations Convention against Torture; 49
percent were seeking cancellation of removal or adjustment of status; 10 percent were seeking
9

Those who do not contest their removability and/or do not seek legal relief from removal

experience relatively shorter detention for the simple reason that they have been removed and are
no longer in the country.
10

Approximately three percent of these respondents were apprehended at the border or another

port of entry.
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relief under Violence against Women Act, U Visa, or T visa; 4 percent were seeking voluntary
departure; and 6 percent were seeking some other form of legal relief. 11 After deleting cases that
were missing on one or more of the variables included in the regression models,12 the effective
sample for the bond grant/deny analysis became 449, and 261 for the bond amount analysis.13
MEASURES
Table A3 shows all of the variables used in the analyses and their corresponding survey
items. I discuss each of these variables in turn below.
Dependent Variable
I analyzed two major bond hearing outcomes. The first outcome variable is the bond
grant/deny decision (1=granted; 0=denied). The second outcome variable is the bond amount for
those who were granted bond.

11

The percentages do not add up to 100 because noncitizens may simultaneously pursue more

than one legal relief.
12

Among the 526 respondents who had a substantive bond hearing at the time of the survey, 17

reported no prior criminal convictions. Naturally, these respondents were missing on the legallyrelevant variable, Number of Days Since Last Conviction, and they were dropped from the
analysis. The sample was too small to perform a separate regression analysis for this group.
Table A2 provides the basic descriptive statistics on respondents without criminal convictions;
listwise deletion on variables shown in Table A2 reduced the sample from 17 to 15 respondents.
13

The regression analyses using multiple imputation yielded substantially similar results as the

analyses using listwise deletion. The results presented in this article are based on listwise
deletion.
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Independent Variables
There are two major categories of independent variables. The first category includes
extralegal factors—the basic detainee background characteristics. The second category includes
legally-relevant factors.
Detainee Background Characteristics. The detainee background characteristics include
gender, age, English language ability, race, educational level, and whether or not the detainee
had an attorney at the bond hearing.
Legally-Relevant Factors. As in criminal bond hearings, judges in immigration bond
hearings are required to determine whether the individual poses a danger to the community or is
a flight risk. The following factors are enumerated in the Immigration Judge Benchbook14 as
relevant to this determination: (1) whether the noncitizen has a fixed address in the U.S.; (2) the
length of residence in the U.S.; (3) family ties in the U.S., particularly those who can confer
immigration benefits on the noncitizen; (4) employment history in the U.S., including length and
stability; (5) immigration record; (6) prior attempts to escape authorities or other flights to avoid
prosecution; (7) prior failures to appear for scheduled court proceedings; and (8) criminal record,
including extensiveness and recency, indicating consistent disrespect for the law and ineligibility
for relief from deportation/removal (EOIR 2015). In general, the immigration judge has “broad
discretion in deciding the factors that he or she may consider in custody redeterminations,” and

14

The Immigration Judge Benchbook was developed by the EOIR to provide templates and

resource materials to immigration judges in rendering their decisions (EOIR 2015). As shown in
the Immigration Judge Benchbook, each of the legally-relevant factors for bond hearings is
drawn from the relevant BIA cases.
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the judge may give greater weight to certain factors “as long as the decision is reasonable” (In re
Guerra 2006:40).
These legally-relevant factors are captured by the following items in the survey: whether
or not the respondent had lived at his or her own home or family member’s home pre-detention;
the number of years of stay in the United States; whether or not the respondent has a U.S. citizen
or LPR child or spouse; whether or not the respondent had been employed within the six month
period prior to being detained; current legal status; whether or not the respondent’s immigration
case is before the Ninth Circuit Court of Appeals; whether or not the respondent had been
previously deported from the United States; history of obstruction of justice; and criminal
history. To ensure the accuracy of the criminal history data, the following survey protocol was
implemented: (1) the criminal history items were placed well into the survey to enable the
interviewers to first develop a strong rapport with the respondents before administering those
items, (2) before asking about criminal history, the interviewers reminded the respondents that
all information obtained would remain anonymous and confidential, (3) the interviewers assured
the respondents that the survey was not seeking details about the situations leading up to their
arrests/convictions; rather, the goal was to find out what the government thinks the respondent
did, and (4) the interviewers first asked the respondents about the total number of past
arrests/convictions, and then used a grid to capture more detailed information about each
arrest/conviction.15
15

Based on my field observations, I have no reason to suspect systematic underreporting.

However, I was unable to independently confirm the self-reported criminal history data, despite
our verification efforts using a variety of other sources, including the Office of Immigration
Statistics, ICE, EOIR, state/federal criminal record repository agencies, fee-based third-party
21
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Table A4 lists each of the legally-relevant factors and their corresponding variables
included in the analyses. As explained earlier, because all respondents in the effective sample
have at least one type of criminal conviction, the “0” category for each criminal-conviction
dummy variable represents respondents with criminal conviction(s) other than the conviction
coded as “1.” For example, the “0” category for Convicted of Sex-Related Offense consists of all
respondents who have convictions other than sex-related convictions.
ANALYTICAL STRATEGY
I performed two main sets of regression analyses using the variables defined in Table A3.
First, I examined the determinants of bond grant/deny decisions. Since the outcome variable in
this analysis is binary (1=granted; 0=denied), I employed logistic regression to estimate the
effects of various extralegal and legally-relevant factors on decisions to grant or deny bond.
Second, I examined the determinants of bond amount decisions for those detainees who were
granted bond.

Bond amount is truncated at the minimum bond amount mandated by law

($1,500), and highly skewed with variance exceeding the mean. Thus, I employed truncated
negative binomial regression to estimate the effects of various extralegal and legally-relevant
factors on bond amounts. Negative binomial regression is a generalization of Poisson regression
with an extra parameter to model overdispersion. Finally, I also performed a separate series of
bivariate tests to examine the relationships between basic judge characteristics, such as gender,
and the two types of bond decisions, respectively.
In this study, I conceptualize bond grant/deny and bond amount outcomes as two
analytically distinct decisions. This approach is consistent with the widespread and longstanding
vendors, and private investigators. For varying reasons, none of these sources offered cost and
time effective options resulting in reliable data.
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tradition in studies of criminal pretrial custody hearings that I reviewed above. However, it is
possible that in practice, some immigration judges may be setting bond amounts at levels that
constitute effective denials of bond. If judges were systematically engaged in effective denials,
we might expect a significant positive relationship between bond grant rates and bond amounts
(that is, judges are granting bond at a high rate, only to set very high bond amounts). My
analysis, however, showed a statistically insignificant correlation of -0.10 between bond grant
rates and bond amounts.
It is possible that the attorney variable is endogenous (see Guo & Fraser 2015 on
endogeneity). That is, detainees with legal representation may be systematically different from
those who lack representation, and those differences might be related to hearing outcomes. For
example, it is possible that attorneys might be strategically selecting cases that are more likely to
win (but see Miller et al. 2015:220 (finding no evidence of such selection effects in asylum
cases)). To examine this possible issue, I explored recursive bivariate probit regressions (see
Maddala 1983; Marra & Radice 2011) with two simultaneous equations: (1) outcome equation
predicting the bond grant/deny decision; and (2) selection equation predicting whether or not the
detainee had legal representation. Facility location, included in the selection equation, may be a
suitable instrument on the grounds that it does not have a direct effect on the grant/deny decision,
but affects the likelihood of legal representation since attorneys are less likely to take cases that
require travel to remote locations. However, I encountered computational issues in performing
the bivariate probit regression analysis, likely due to the sample size (see Monfardini & Radice
2008:272). Thus, I was unable to determine with the available data whether legal representation
is endogenous.
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RESULTS
DESCRIPTIVE AND BIVARIATE PATTERNS
I begin by examining the bond grant rates. The base sample contains 526 bond hearings
presided by 20 different judges. Figure 1 shows the grant rates of individual judges in the study
sample who presided over 15 or more cases. The “other” category is a residual category that
includes 11 judges who presided over less than 15 cases, and judges whom the respondent could
not identify by name. As shown in Figure 1, there are significant differences in the grant rates
across judges, ranging from 22 percent to 75 percent. Figures 2 and 3, respectively, show mean
and median bond amounts for each judge. According to Figure 2, the mean bond amount ranges
from $10,667 to $80,500. The median bond amount range is narrower than the mean bond
amount range, but still is relatively large at $10,000 to $32,500, as shown in Figure 3.
________________________________
Figures 1, 2, and 3 about here
________________________________
Next, to begin to explore what factors might explain these decisions, I examine bivariate
test results. Table 1 presents the means, the standard deviations, and the ranges for all variables
used in the analysis of grant/deny decisions. Univariate statistics show that the respondents in
the effective sample are overwhelmingly Latino men, nearly half of whom have a high school
degree or more. About 70 percent of the sample is currently in the United States without
authorization and the remaining 30 percent are LPRs or have some other valid visa. The sample
includes individuals with long and established ties to the U.S. and stable housing and
employment histories. The survey respondents have been in the U.S. for an average of 20 years,
and almost 70 percent have a U.S. citizen or LPR spouse or child living in the U.S. In the six

24
Hosted by The Berkeley Electronic Press

months prior to ICE detention or jail/prison time leading up to their ICE detention, 84 percent
were living in their own homes or with family members, and 90 percent reported having a job.
________________________________
Table 1 about here
________________________________
The final column of Table 1 shows bivariate test results comparing bond grant rates for
each of the independent variables. Extralegal factors are generally not significantly related to
grant/deny decisions. One exception is that detainees with an attorney at their bond hearings are
much more likely to be granted bond. The only legally-relevant factors significantly related to
bond grant/deny decisions are those pertaining to the detainees’ criminal history. Detainees with
more recent convictions, and drug and property convictions (compared to other types of
convictions) are more likely to be granted bond. On the other hand, detainees with felony
convictions, DUI convictions, and sex-related convictions (compared to other types of
convictions) are much less likely to be granted bond.
Table 2 shows bivariate statistics for the variables used in the analysis of bond amounts.
As with bond grant/deny decisions, there are few statistically significant differences in bond
amounts by extralegal factors, with the exception of educational levels. Those with a high
school degree or more are given higher bond amounts on average, compared to those who did
not receive a high school degree. Table 2 also shows that legally-relevant factors generally are
not significantly related to bond amounts; one exception is the number of felony convictions. A
separate analysis of a dichotomous felony variable (not shown in Table 2) indicates that
detainees with felonies have an average bond amount of $47,133 while those without felonies
have an average bond amount of $20,040 (p < 0.001).
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________________________________
Table 2 about here
________________________________
Finally, I conducted a series of bivariate tests between a number of basic judge
characteristics and grant/deny and bond amount decisions, respectively.

The judge

characteristics that I examined were gender, the political party of the appointing U.S. Attorney
General, and the type of prior work experience (e.g., having worked for the government, the
DHS, and/or non-governmental organizations, and/or having been in private legal practice). The
results (not shown but available upon request) of these bivariate tests indicate that none of the
judge characteristics are significantly related to the bond decisions. These results, however, must
be interpreted with caution given that the current number of judges in the data may not allow for
sufficient statistical power to detect significant effects.

In addition, the key factor in the

attitudinal model is the political ideology of judges; here, I have only a crude proxy for the
immigration judges’ political ideology—the political ideology of the appointing Attorney
General. Given the lack of significant results on bivariate tests, I did not perform multivariate
analyses using these variables.
MULTIVARIATE ANALYSES
Hearings are nested within judges; however, there is an insufficient number of clusters
and observations within clusters to reliably estimate mixed level models (see Moineddin et al.
2007) or to adjust the standard errors for clustering (see Cameron et al. 2008). Thus, I performed
judge fixed effects regressions by including effect-coded judge variables in the full models (see
Model 3 in Tables 3 and 4, respectively). Effect coding in this situation allows for a more
meaningful interpretation than dummy coding, given that each of the effect-coded judge
variable’s coefficient reflects the difference between the mean of the judge coded 1 and the
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grand mean. Of note, I examined intraclass correlation (“ICC”) for each dependent variable. If
all variation in the sample across the outcome variable is due to clustering of hearings within
judges, the ICC would equal one. Conversely, if none of the variation in the sample is due to
clustering of hearings within judges, the ICC would equal zero. For grant/deny decisions, the
ICC was 0.09, indicating that about nine percent of the variation in the sample is attributable to
clustering of hearing within judges. For the bond amount decisions, the ICC was 0.06, indicating
that about six percent of the variation in the sample was attributable to clustering of hearings
within judges. Neither of the ICCs was significantly greater than zero at p < 0.05.
The three models in Tables 3 and 4, respectively, are nested. Model 1 contains only the
detainee background characteristics. Model 2 includes legally-relevant factors. Model 3, the full
model, contains effect-coded judge variables. Table 3 shows the results of a set of binomial
logistic regression models, with bond grant/deny decisions as the outcome variable. For ease of
interpretation, I present the results in odds ratios rather than coefficient estimates. The odds
ratios represent the odds of being granted bond versus being denied bond. An odds ratio higher
than 1 indicates an increase in the odds associated with a one-unit increase in a given
independent variable. An odds ratio between 0 and 1 indicates a decrease in the odds associated
with a one-unit increase in a given independent variable. According to Wald tests, Model 3, the
full model, fits the data significantly better than Model 2 or Model 1. The following discussion
focuses on Model 3.
________________________________
Table 3 about here
________________________________
Table 3 shows two major patterns of results. First, extralegal factors are not significant
across any of the models, with one exception. Model 3 shows that the odds of being granted
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bond are more than 3.5 times higher for detainees with attorneys than those who appeared pro se.
The significant attorney effect, however, should be interpreted with caution, since the attorney
variable may be endogenous, as discussed earlier. Second, there is a clear pattern of results with
respect to the legally-relevant factors. The only significant legally-relevant variables are those
relating to the detainees’ criminal history. Model 3 shows that for each additional felony
conviction, the odds of being granted bond are reduced by more than half ([1-.435] x 100). DUI
convictions also reduce the odds of being granted bond by about half. Sex-related convictions
reduce the odds of being granted by over two-thirds, while property convictions nearly double
the odds of being granted bond. Finally, Model 3 shows that the odds of granting bond are
significantly different across a number of judges, even after controlling for detainee background
characteristics and legally-relevant factors.
I turn next to Table 4, which analyzes bond amount decisions. The dispersion parameter
(alpha in STATA) is significantly greater than zero (p < 0.001, not shown in Table 4), indicating
that the negative binomial model is more appropriate than the Poisson model. All results in
Table 4 are shown as incidence-rate ratios (IRR), which are defined as exp(ß), where ß is a log
count. An IRR of greater than 1 indicates an increase in the likelihood of getting a higher bond
amount for each one-unit increase in a given independent variable. An IRR between 0 and 1
indicates a decrease in the likelihood of getting a higher bond amount for each one-unit increase
in a given independent variable. According to Wald tests, Model 3, the full model, fits the data
significantly better than Model 2 or Model 1.
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________________________________
Table 4 about here
________________________________
Overall, Model 3 of Table 4 shows that after the inclusion of effect-coded judge
variables, the only variable that remains significant is the number of felony convictions. For
each additional felony conviction, the IRR increases by a factor of .37. A more intuitive way of
interpreting this result is to examine the predicted bond amounts with incremental increases in
the number of felonies. I calculated these predicted amounts using the margins command in
STATA. With all other variables held at their observed values, Model 3 predicts that on average,
respondents with no felonies will receive a bond amount of about $21,753, whereas those with
one felony will receive a bond amount of $29,807 and those with two felonies, a bond amount of
$40,841. Of note, although the attorney variable is significant in Models 1 and 2 of Table 4, this
variable loses its significance when effect-coded judge variables are included in Model 3.
Finally, Model 3 shows that differences between individual judges’ average bond amounts and
the grand mean are statistically significant for all but two judges, net of detainee background
characteristics and legally-relevant factors.
DISCUSSION AND CONCLUSION
Despite the critical importance of immigration bond hearings for both the detained
population and the broader public, no previous study has systematically examined immigration
bond hearings. This study fills this gap by using original survey data to analyze the effects of
extralegal and legally-relevant factors on the bond grant/deny and bond amount decisions. My
descriptive analysis shows that there are extremely wide variations in bond grant rates and bond
amount decisions among judges in the study sample. The multivariate analyses examining the
determinants of these decisions produced two major findings. First, consistent with the existing
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research on legal representation and immigration case outcomes, detainees who had attorneys
were significantly more likely to be granted bond compared to those who lacked legal
representation.

Second, I find that there is only one significant determinant of both the

grant/deny and bond amount decisions—the detainees’ criminal history.
I conclude by discussing the major implications of these findings and key directions for
future research. Is there a causal relationship, direct or indirect, between legal representation and
the immigration judges’ bond decisions? More generally, how, under what conditions, and in
what stages of removal proceedings, do immigration attorneys impact their clients’ legal
outcomes?

Can non-attorney advocates confer the same level and type of advantages as

attorneys in immigration bond hearings, and immigration proceedings more generally? This
study’s multivariate analysis, which shows a substantial and significant relationship between
legal representation and the likelihood of being granted bond, raises these and other related
questions that are critical to resolving broader debates about access to justice in immigration
courts. Below, I suggest some promising lines of inquiry for future research in this area by
proposing a number of ways in which legal representation might matter in bond hearings.
According to the U.S. Supreme Court, “immigration laws have been termed second only
to the Internal Revenue Code in complexity,” and “a lawyer is often the only person who could
thread the labyrinth” (Castro-O’Ryan v. INS 1988:1312). We might thus expect an attorney’s
legal expertise, including his or her judge-specific knowledge (see Miller et al. 2015), to have a
direct impact on bond decisions. However, attorneys might also shape bond decisions in less
direct, albeit equally important, ways. Immigration detention facilities are “total institutions”
(Goffman 1961) that are segregated from the outside world by walls and fences, as well as rules
that restrict outside contact.

In such an environment, attorneys may serve as a critical
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intermediary between the detainee and the outside world, allowing the detainee to obtain relevant
documents and evidence in support of his or her case.
Moreover, immigration attorneys, by virtue of their professional and “repeat player”
status (Galanter 1974), can negotiate with government attorneys in advance of the bond hearing
to propose a “bond settlement” to immigration judges. These proposals may serve as the default
starting point for a judge’s decision-making process, or they may even allow the judge to bypass
his or her own decision-making. In our courtroom observations, a number of such settlement
negotiations occurred between the attorneys off the record shortly before the start of the bond
hearings. In those cases, the immigration judges did not pose substantive questions to the
detainees nor to the attorneys; rather, the judges simply adopted the proposed bond amount
agreed upon by the attorneys. By contrast, no government attorney ever approached a detainee
directly to negotiate a bond settlement. In short, detainees who lack legal representation might
be categorically excluded from this negotiation process that could increase the likelihood of
being granted bond.
In addition, immigration attorneys might perform an important signaling function during
the bond hearings. As Garvin, a detainee whom I interviewed after his bond release explained,
an immigration judge who sees a detainee with an attorney at the bond hearing might view that
detainee as a “worthy opponent”—one who might be deemed more deserving of attention,
respect, and opportunity by immigration judges. In addition, attorneys might also serve as a
signal to the immigration judges that the detainee is relatively more committed to and invested in
the legal process, making him or her appear less of a flight risk than pro se detainees. In
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Garvin’s words: “A lot of [the bond outcome] has to do with the fact that if you acquire an
attorney, it shows that you are serious about your case.”16
This study’s other major finding, that the detainees’ criminal history is the only
significant legally-relevant factor in bond decisions, suggests that the “mark of a criminal
record” (Pager 2003) casts a long and decisive shadow in immigration bond hearings. The
current data does not allow me to analyze the accuracy of the immigration judges’ bond
decisions. However, evidence is mixed in the criminal justice context on whether criminal
history is a reliable predictor of pretrial misconduct, including failures to appear and re-arrests.
As Barandaran and McIntyre (2012:500) explain, there is disagreement in existing research “as
to whether the current charge or past convictions are relevant predictors of future crimes,
whether flight risk is linked to pretrial violence, and whether judges can accurately predict which
defendants are dangerous.” This uncertainty in our knowledge about the predictive power of
criminal history in the criminal justice context raises an important policy question about whether
and to what extent immigration judges should have the discretion to rely so heavily on any one
legally-relevant factor in making bond decisions.
Why might the criminal history of detainees be the only significant legally-relevant factor
in immigration bond decisions? I highlight a number of possible explanations that warrant more
systematic theoretical and empirical investigation in future research. I begin by highlighting a
number of immediate contextual factors that might lead immigration judges to focus on the
criminal history of detainees.

I then consider the broader contemporary legal and policy

environment in which immigration courts operate—an environment that increasingly emphasizes
the crime control imperatives of immigration law.
16

Interview with Garvin H., former long-term immigrant detainee (February 13, 2014).
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One defining characteristic of the immigration judges’ job is the surging caseloads and
chronic lack of resources in immigration courts. For example, immigration judges have reported
a shortage of law clerks and language interpreters, and failing computers and equipment for
recording the hearings (Lustig et al. 2008; Marks 2012). Immigration judges have also pointed
to the intense pressures they face to move cases off their dockets (Benson & Wheeler 2012:24).
One immigration judge, describing this pressure, noted in a recent survey: “There is not enough
time to think” (Lustig et al. 2008:66). Yet, immigration judges must render extemporaneous oral
decisions requiring difficult probabilistic calculations.

Under these conditions of time and

resource constraints, immigration judges may construe criminal history as the most efficient and
determinate proxy for the detainees’ moral character, which in turn may be perceived as the most
reliable predictor of dangerousness and flight risk. In this way, certain heuristics may be playing
an important role in providing cognitive shortcuts for immigration judges. These micro-level
mental processes, though difficult to study in natural settings, are ripe topics for future research.
Another possible explanation for the exclusive significance of criminal history in bond
decisions relates to a certain type of risk-aversion that might be prevalent among immigration
judges. Given that immigration judges may be removed from the bench, the desire to not “rock
the boat” may be common (Marks 2012:29).

In this context, immigration judges may be

especially motivated to avoid erroneous bond decisions involving detainees with certain types of
convictions. As one criminal judge explained in describing pretrial custody decisions, “If you let
[the defendant] out . . . and then the victim was badly injured, or killed, you have the problem of
the newspapers coming in a very critical vein” (Suffet 1966:330). To the extent immigration
judges face similar pressures, immigration judges might find it less professionally “risky” to
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focus on prior criminal histories and to err on the side of detaining noncitizens with multiple or
serious criminal convictions.
In addition, certain contextual factors in immigration bond hearings might reinforce
perceptions of criminality of immigrant detainees. Although immigration detention is legally
defined as administrative rather than criminal in nature, immigrant detainees are required to wear
government-issued uniforms and wristbands with identifying information at all times, including
at their bond hearings. These uniforms are color-coded based on ICE’s assessment of security
risk. In terms of their general appearance, there is little to no difference between the uniforms
worn by immigrant detainees and those worn by criminal inmates.

Moreover, immigrant

detainees are routinely shackled when they are transported from the detention facilities to the
courthouses for in-person hearings, and they remain restrained during their hearings. In short,
physical markers of criminality imposed on the detainees during their bond hearings may serve
as a powerful anchor for immigration judges. These physical markers of criminality may also
make the existing societal tropes about the purported “lawlessness” of unauthorized immigrants
(see Ryo 2013, 2015) highly salient for the immigration judges.
Finally, it is instructive to consider the broader contemporary trends in immigration law
and policy that might influence—directly or indirectly—the decisional environments of
immigration judges.

Over the past few decades, the growing scope and the reach of

crimmigration law have increasingly blurred the boundaries between immigration and crime
control (see, e.g., Light 2014; Beckett & Evans 2015). Underlying this trend is the movement of
immigration law toward the “crime control model”—one of the two classic models that Packer
(1968) originally developed to describe the workings of the criminal process. Unlike the due
process model, which stresses adherence to procedure and the protection of individual rights in
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the face of state power, the crime control model holds that the efficient and swift “repression of
criminal conduct is by far the most important function” of the criminal process (Packer
1968:158).
Crimmigration law is a culmination of immigration law’s embrace of this crime control
model in two important respects. First, as Bosworth and Kaufman (2011:431) have noted, with
the expanding web of crimmigration law, noncitizens have become the “next and the newest
enemy” in the U.S. war on crime. Second, crimmigration law emphasizes efficient modes of
crime control by privileging “the moment of the crime as the determining factor for oftenpermanent expulsion” from the United States (Stumpf 2013:1709). Viewed against this broader
backdrop, the exclusive significance of criminal history in bond decisions might be a reflection
of the extent to which the crime control imperatives of crimmigration law have become the
operating norm in immigration courts. Further research is needed to understand how and under
what conditions bond decisions may not only reflect, but also reinforce and perpetuate, the
operation of this norm in immigration proceedings beyond bond hearings.
Immigration laws are currently silent on the relative importance of various legallyrelevant factors and thus provide no guidance on how each factor should be weighed and
integrated. Furthermore, immigration judges are not provided basic information about whether
the detainees that they have released on bond have returned to court and/or have committed other
offenses upon release. Given these gaps in legal and informational cues, some observers might
argue that immigration judges are acting “rationally” (in the neoclassical utility-maximizing
sense) by deferring heavily to decisions made by judges in the criminal justice system. Yet from
the perspective of individual detainees, these bond decisions may appear arbitrary, largely
shaped by the personal whims of individual judges. For example, Edson, one of the released
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detainees whom I interviewed, described the bond hearing outcomes this way: “It’s just the luck
you have, honestly . . . The judge you get and how they’re feeling that day.” 17 Whether and to
what extent immigration judges ought to be given more concrete legal guidance on how to weigh
and integrate the legally-relevant factors, and how to bring greater transparency to their
decisions-making process are key questions that have broad implications for the legitimacy of
immigration courts.

17

Interview with Edson S., former long-term immigrant detainee (October 19, 2013).
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Figure 1. Bond Grant Rate by Judge
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Figure 2. Mean Bond Amount by Judge
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Figure 3. Median Bond Amount by Judge
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Table 1. Descriptive & Bivariate Statistics for Variables Used in the Analysis of Grant/Deny Decisions
Total Sample
Variables

Bond Granted
No
Yes
(N=187) (N=262)
Mean
Mean

Mean

SD (Min, Max)

0.94
37
0.54
0.89
0.45
0.46

(0, 1)
9.24 (19, 69)
(0, 1)
(0, 1)
(0, 1)
(0, 1)

0.95
38
0.49
0.90
0.45
0.34

0.93
36
0.58
0.88
0.44
0.55

0.84
20
0.69
0.90

(0, 1)
8.64 (1, 50)
(0, 1)
(0, 1)

0.83
21
0.68
0.91

0.86
20
0.70
0.89

0.27
0.70
0.02
0.28
0.13
0.08

(0, 1)
(0, 1)
(0, 1)
(0, 1)
(0, 1)
(0, 1)

0.32
0.66
0.02
0.30
0.13
0.05

0.24
0.73
0.03
0.26
0.13
0.10

958
0.38
2.60
0.71
0.76
0.09
0.36
0.21

1274 (147-7234)
0.78 (0, 6)
1.97 (0, 12)
1.12 (0, 6)
1.08 (0, 7)
(0, 1)
(0, 1)
(0,1)

1118
0.55
2.53
0.95
0.59
0.16
0.40
0.16

844
0.26
2.70
0.53
0.87
0.05
0.34
0.24

Bivariate
Test
a
Results

Detainee Background Characteristics:
Male
Age (years)
b
Speaks English Very Well/Pretty Well
Hispanic or Latino/a
High School Degree or More
Had Attorney at Hearing

***

Legally-Relevant Factors:
Lived at Own/Family Home Pre-Detention
Length of Stay in U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse
Employed Pre-Detention
Current Legal Status
Lawful Permanent Resident
Undocumented
Has Other Legal Status
Case Before the Ninth Circuit
Previously Deported from the U.S.
History of Obstruction of Justice
c
Criminal History Pre-Detention
Number of Days Since Last Conviction
Number of Felony Convictions
Number of Misdemeanor Convictions
Number of DUI Convictions
Number of Drug Convictions
Convicted of Sex-Related Offense
Convicted of Violent Offense
Convicted of Property Offense

*
***
***
**
***
*

Source: Rodriguez Survey, 2013-2014; N=449.
a
Notes: For binary variables, bivariate tests consist of chi-square tests; for continuous variables, bivariate tests
b
c
consist of t-tests. Reference category is “Speaks English Just a Little/Not at All.” Criminal offenses were
categorized following the classification system used in GAO 2011, Table 7, which is based on the FBI
classification scheme. All categories include attempt and conspiracy to commit the respective offense. For
specific offenses included in each conviction variable, see Table A3.
* p < 0.05; ** p < 0.01; *** p < 0.001 (two-tailed tests).
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Table 2. Bivariate Statistics for Variables Used in the Analysis of Bond Amount Decisions

Variables

Means Amounts ($) for
Categorical Independent Variables
a
a
X=1
X=0

Bivariate
Test
b
Results

Detainee Background Characteristics:
Male
Age (years)
c
Speaks English Very Well/Pretty Well
Hispanic or Latino/a
High School Degree or More
Had Attorney at Hearing

25,512
-27,934
24,638
30,879
29,329

20,211
-21,273
28,625
20,542
20,034

25,123
-23,003
23,944

25,145
-30,109
34,964

38,145
21,071
21,063
23,162
19,529
28,580

21,070
36,193
25,255
25,819
25,965
24,761

-----20,333
23,017
29,563

-----25,357
26,199
23,685

*

Legally-Relevant Factors:
Lived at Own/Family Home Pre-Detention
Length of Stay in U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse
Employed Pre-Detention
Current Legal Status
Lawful Permanent Resident
Undocumented
Has Other Legal Status
Case Before the Ninth Circuit
Previously Deported from the U.S.
History of Obstruction of Justice
d
Criminal History Pre-Detention
Number of Days Since Last Conviction
Number of Felony Convictions
Number of Misdemeanor Convictions
Number of DUI Convictions
Number of Drug Convictions
Convicted of Sex-Related Offense
Convicted of Violent Offense
Convicted of Property Offense

**
**

*

Source: Rodriguez Survey, 2013-2014; N=261.
a
Notes: Amounts under X=1 are mean amounts for binary variables at values of 1 (e.g., male, Hispanic or
Latino/a). Amounts under X=0 are mean amounts for binary variables at values of 0 (e.g., female, non
b
Hispanic or non Latino/a). For binary variables, bivariate tests consist of t-tests; for continuous variables,
c
bivariate tests consist of Spearman correlation tests. Reference category is “Speaks English Just a Little/Not
d
at All.” Criminal offenses were categorized following the classification system used in GAO 2011, Table 7,
which is based on the FBI classification scheme. All categories include attempt and conspiracy to commit the
respective offense. For specific offenses included in each conviction variable, see Table A3.
* p < 0.05; ** p < 0.01; *** p < 0.001 (two-tailed tests).
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Table 3. Odds Ratios from Logistic Regression Models Predicting Bond Grant/Deny Decisions

Variables
Detainee Background Characteristics:
Male
Age (years)
a
Speaks English Very Well/Pretty Well
Hispanic or Latino/a
High School Degree or More
Had Attorney at Hearing

Model 1
0.724
0.987
1.264
0.774
0.904
2.264***

(0.301)
(0.011)
(0.277)
(0.260)
(0.197)
(0.456)

Legally-Relevant Factors:
Lived at Own/Family Home Pre-Detention
Length of Stay in U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse
Employed Pre-Detention
b
Current Legal Status
Undocumented
Has Other Legal Status
Case Before the Ninth Circuit
Previously Deported from the U.S.
History of Obstruction of Justice
c
Criminal History Pre-Detention
Number of Days Since Last Conviction
Number of Felony Convictions
Number of Misdemeanor Convictions
Number of DUI Convictions
Number of Drug Convictions
Convicted of Sex-Related Offense
Convicted of Violent Offense
Convicted of Property Offense
Judge Variables (Effect Coded):
Judge A
Judge B
Judge C
Judge D
Judge E
Judge F
Judge G
Judge H
Judge I
Log pseudolikelihood
2
Wald Test χ (df) vs. preceding model

Hearing Outcome (Grant/Deny)
Model 2

-292.88

Model 3

1.241
1.018
1.232
0.728
0.928
3.449***

(0.575)
(0.017)
(0.352)
(0.278)
(0.230)
(0.851)

1.253
1.013
1.094
0.769
0.920
3.589***

(0.625)
(0.017)
(0.331)
(0.310)
(0.237)
(0.929)

1.163
0.996
1.271
0.900

(0.370)
(0.020)
(0.331)
(0.356)

1.099
0.998
1.583
0.738

(0.378)
(0.021)
(0.441)
(0.312)

2.140*
3.607
0.945
1.215
1.557

(0.644)
(2.837)
(0.238)
(0.437)
(0.750)

1.842
3.853
1.041
0.963
1.882

(0.585)
(3.252)
(0.281)
(0.367)
(0.969)

1.000*
0.479***
0.996
0.589***
1.222
0.244***
0.804
2.438**

(0.000)
(0.089)
(0.088)
(0.079)
(0.172)
(0.103)
(0.211)
(0.830)

1.000
0.435***
1.018
0.543***
1.235
0.280**
0.780
2.128*

(0.000)
(0.089)
(0.099)
(0.077)
(0.186)
(0.125)
(0.217)
(0.763)

-249.66
63.91 (17)***

1.196
(0.275)
0.295***
(0.102)
1.899
(0.774)
0.196**
(0.103)
3.256*
(1.775)
2.230
(1.190)
0.599
(0.291)
0.881
(0.496)
2.316
(1.343)
-232.03
31.45 (9)***

Source: Rodriguez Survey, 2013-2014; N=449.
a
Notes: Standard errors in parentheses. Reference category is “Speaks English Just a Little/Not at All.”
b
c
Reference category is “Legal Permanent Resident.” Criminal offenses were categorized following the
classification system used in GAO 2011, Table 7, which is based on the FBI classification scheme. All categories
include attempt and conspiracy to commit the respective offense. For specific offenses included in each conviction
variable, see Table A3.
* p < 0.05; ** p < 0.01; *** p < 0.001 (two-tailed tests).
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Table 4. Incidence Rate Ratios from Negative Binomial Regression Models Predicting Bond Amount Decisions

Variables
Detainee Background Characteristics:
Male
Age (years)
a
Speaks English Very Well/Pretty Well
Hispanic or Latino/a
High School Degree or More
Had Attorney at Hearing

Model 1
1.073
0.999
1.124
0.959
1.410*
1.439**

(0.266)
(0.008)
(0.153)
(0.188)
(0.200)
(0.180)

Legally-Relevant Factors:
Lived at Own/Family Home Pre-Detention
Length of Stay in U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse
Employed Pre-Detention
b
Current Legal Status
Undocumented
Has Other Legal Status
Case Before the Ninth Circuit
Previously Deported from the U.S.
History of Obstruction of Justice
c
Criminal History Pre-Detention
Number of Days Since Last Conviction
Number of Felony Convictions
Number of Misdemeanor Convictions
Number of DUI Convictions
Number of Drug Convictions
Convicted of Sex-Related Offense
Convicted of Violent Offense
Convicted of Property Offense
Judge Variables (Effect Coded):
Judge A
Judge B
Judge C
Judge D
Judge E
Judge F
Judge G
Judge H
Judge I
Log pseudolikelihood
2
Wald Test χ (df) vs. preceding model

-2878.45

Bond Amount
Model 2

Model 3

1.270
0.982*
0.892
0.900
1.197
1.352*

(0.296)
(0.009)
(0.129)
(0.175)
(0.159)
(0.170)

1.324
0.985
0.900
0.902
1.189
1.193

(0.299)
(0.008)
(0.121)
(0.162)
(0.143)
(0.137)

0.945
1.025*
0.774
1.027

(0.157)
(0.010)
(0.107)
(0.214)

0.984
1.014
0.854
1.199

(0.149)
(0.009)
(0.110)
(0.233)

0.904
0.889
1.128
0.788
1.170

(0.156)
(0.327)
(0.155)
(0.154)
(0.246)

0.828
0.955
1.098
0.799
1.261

(0.128)
(0.331)
(0.143)
(0.144)
(0.250)

1.000
1.445**
0.980
1.029
0.951
1.107
1.086
1.057

(0.000)
(0.171)
(0.047)
(0.083)
(0.064)
(0.320)
(0.153)
(0.169)

1.000
1.370**
1.004
1.036
0.942
1.030
1.132
1.244

(0.000)
(0.147)
(0.044)
(0.075)
(0.058)
(0.270)
(0.145)
(0.186)

-2859.29
38.39 (17)**

1.231
(0.131)
0.583**
(0.114)
0.630*
(0.114)
3.617*** (1.411)
1.400
(0.268)
0.591*
(0.127)
1.771*
(0.457)
0.603*
(0.156)
0.568*
(0.154)
-2837.13
50.55 (9)***

Source: Rodriguez Survey, 2013-2014; N=261.
a
Notes: Standard errors in parentheses. Reference category is “Speaks English Just a Little/Not at All.”
b
c
Reference category is “Legal Permanent Resident.” Criminal offenses were categorized following the
classification system used in GAO 2011, Table 7, which is based on the FBI classification scheme. All categories
include attempt and conspiracy to commit the respective offense. For specific offenses included in each conviction
variable, see Table A3.
* p < 0.05; ** p < 0.01; *** p < 0.001 (two-tailed tests).
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Table A1. Type of Criminal Convictions
Conviction Type

Mean

Illegal Entry

0.02

Other Immigration
Drug
Traffic Violations
Car Theft
Disorderly Conduct

0.01
0.45
0.45
0.03
0.06

Sex-Related
Stolen Property
Obstruction
Assault
Fraud

0.09
0.07
0.08
0.31
0.08

Larceny
Weapons Violations
Burglary
Robbery
Property Damage
Homicide
Kidnap
Arson
Other Offense

0.10
0.09
0.08
0.06
0.03
0.01
0.00
0.00
0.16

Source: Rodriguez Survey, 2013-2014; N=449.
Notes: Criminal offenses were categorized following the classification system
used in GAO 2011, Table 7, which is based on the FBI classification scheme.
All categories include attempt and conspiracy to commit the respective
offense. Any given respondent may have more than one conviction.
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Table A2. Characteristics of Respondents With vs. Without Criminal Convictions

Variables

Without
Convictions
(N=15)
Mean

With
Convictions
(N=464)
Mean

Bivariate
Test
a
Results

Detainee Background Characteristics:
Male
Age (years)
b
Speaks English Very Well/Pretty Well
Hispanic or Latino/a
High School Degree or More
Had Attorney at Hearing

0.60
38
0.40
0.67
0.47
0.53

0.94
37
.54
0.89
0.44
0.45

1.00
13
0.60
0.73

0.84
20
0.69
0.90

0.00
0.87
0.13
0.20
0.27

0.27
0.71
0.02
0.28
0.13

***

*

Legally-Relevant Factors:
Lived at Own/Family Home Pre-Detention
Length of Stay in U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse
Employed Pre-Detention
Current Legal Status
Lawful Permanent Resident
Undocumented
Has Other Legal Status
Case Before the Ninth Circuit
Previously Deported from the U.S.

**

*

Source: Rodriguez Survey, 2013-2014; N=479.
Notes: Two respondents without criminal convictions were dropped after listwise
a
deletion based on the variables presented in Table A3. For binary variables, bivariate
tests consist of Fisher’s exact tests; for continuous variables, bivariate tests consist of
b
Wilcoxon-Mann-Whitney tests. Reference category is “Speaks English Just a
Little/Not at All.”
* p < 0.05; ** p < 0.01; *** p < 0.001 (two-tailed tests).
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Table A3. Description of Measures Used in the Bivariate and Multivariate Analyses
Variable

Survey Item

Coding

Male

What is your gender?

1 = Male; 0 = Female

Age (years)

What is your age?

Difference between date of birth and date of the
bond hearing

Speaks English Very Well/Pretty Well

How well would you say you can speak in
English?

1 = Very Well/Pretty Well;
0 = Just a Little/Not at All

Hispanic or Latino/a

What is your race? Do you consider yourself to
be…

1 = Hispanic or Latina/o; 0 = Otherwise

High School Degree or Higher

What is the highest level of education you have
completed?

1 = High school graduate/GED or higher;
0 = Less than high school degree

Had Attorney at Hearing

Did you have a lawyer at your bond hearing?

1 = Yes; 0 = No

Lived at Own/Family Home PreDetention

In the six months before you were [in prison/jail]
[detained by ICE], where were you staying most of
a
the time?

1 = Respondent’s own house/apartment, or family
member’s house or apartment; 0 = Otherwise

Length of Stay in U.S. (years)

When did you first enter the U.S.?

Difference between date of first entry into the U.S.
and date of entry into ICE custody

Has a U.S. Citizen or LPR Child or
Spouse

What is your child’s legal status? What is your
spouse’s legal status?

1 = Has at least one child and/or a spouse who is a
U.S. citizen or a legal permanent resident (LPR);
0 = otherwise

Employed Pre-Detention

In the six months before you were [in prison/jail]
[detained by ICE], how did you financially or
a
economically support yourself?

1 = Job(s); 0 = Otherwise

Current Legal Status

What is your current legal status?

1 = Legal Permanent Resident;
2 = Undocumented; 3 = Other Legal Status

Case Before the Ninth Circuit

What stage is your immigration case currently in?

1 = Immigration Case is before the Ninth Circuit
Court of Appeals; 0 = Otherwise

Previously Deported from the U.S.

Why did you leave the U.S. after your first entry
into the U.S.?

1 = Deported or removed by U.S. immigration
authorities; 0 = Otherwise
(continued on next page)

Detainee Background Characteristics:

Legally-Relevant Factors:

b
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Table A3. Description of Measures Used in the Bivariate and Multivariate Analyses (continued)
Variable

Survey Item

Coding

History of Obstruction of Justice

Type of offense

1 = Convicted of at least one obstruction of
justice, including resisting arrest, failure to appear,
and contempt of court; 0 =Otherwise

Criminal History in the U.S. Pre-Detention

Have you ever been convicted of or pled guilty or
c
no contest to a crime in the U.S.?
What is the date of the conviction or plea for
[OFFENSE]?

1 = Yes; 0 = No

Number of Felony Convictions

What sentence did you receive for [OFFENSE]?

Number of convictions lasting 366 days or longer

Number of Misdemeanor Convictions

What sentence did you receive for [OFFENSE]?

Number of DUI Convictions

Type of offense

Number of convictions lasting 365 days or shorter
Number of convictions for driving under the
influence

Number of Drug Convictions

Type of offense

Convicted of Sex-Related Offense

Type of offense

Convicted of Violent Offense

Type of offense

Convicted of Property Offense

Type of offense

Number of Days Since Last Conviction

Difference between date of most recent sentence
and date of bond hearing

Number of drug-related convictions, including
use/under the influence, possession, possession
with intent to distribute, sales, manufacturing,
transporting, and possession of drug
paraphernalia
1 = Convicted of at least one sex-related offense,
including lewd and lascivious acts, rape, sexual
assault, indecent exposure, prostitution, and
molestation; 0 = Otherwise
1 = Convicted of at least one violent offense,
including assault, battery, assault with a deadly
weapon, endangerment, threats, domestic
violence, robbery, and homicide; 0 = Otherwise
1 = Convicted of at least one property offense,
including car theft, stolen property, larceny, and
burglary; 0 = Otherwise

Source: Rodriguez Survey, 2013-2014
a
Note: Some respondents in the Rodriguez Survey were transferred directly from criminal custody to ICE custody; in such cases, these items are
intended to capture information about the respondents’ place of residence and employment status, respectively, during the six-month period
b
c
immediately preceding the start of criminal custody. Child includes biological, adopted, and stepchild. Respondents may have more than one type
of criminal conviction. Because all respondents in the analysis sample have at least one type of criminal conviction, the “0” category for each criminalconviction dummy variable represents respondents with criminal conviction(s) other than the conviction coded as “1.” For example, the “0” category
for Convicted of Sex-Related Offense consists of all respondents who have convictions other than sex-related convictions.
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Table A4. Operationalization of Legally-Relevant Factors
Legally-Relevant Factor









a

a

Whether the noncitizen has a fixed
address in the U.S.
The length of residence in the U.S.
Family ties in the U.S., particularly those
who can confer immigration benefits on
the noncitizen
Employment history in the U.S., including
length and stability
Immigration record

Prior attempts to escape authorities or
other flights to avoid prosecution; prior
failures to appear for scheduled court
proceedings
Criminal record, including extensiveness
and recency, indicating consistent
disrespect for the law and ineligibility for
relief from deportation/removal

Variable


Lived at Own/Family Home Pre-Detention




Length of Stay in the U.S. (years)
Has a U.S. Citizen/LPR Child or Spouse



Employed Pre-Detention






Current Legal Status
Case Before the Ninth Circuit.
Previously Deported from the U.S.
History of Obstruction of Justice










Number of Days Since Last Conviction
Number of Felony Convictions
Number of Misdemeanor Convictions
Number of DUI Convictions
Number of Drug Convictions
Convicted of Sex-Related Offense
Convicted of Violent Offense
Convicted of Property Offense

Legally-relevant factors are enumerated in the Immigration Judge Benchbook (EOIR 2015).
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