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I. Introduction: WTO Multilateral Framework on Competition Policy

Competition policy deals with principles and laws designed to facilitate competition,
essentially by preventing anti-competitive conducts. Its objectives are founded in the basic notion
that increased competition in the market fosters better outcomes for consumers, in terms of
efficiency, quality and resource allocation. Trade policy also regulates international trade to
enhance economic efficiency and consumer welfare, mainly through free trade and market
liberalization. 2 The interaction between these two distinct yet similar policies has led to
discussions at various international organizations including but not limited to the OECD and the
UNCTAD.3
Interaction between trade and competition policy became one of the WTO issues at the
1999 Singapore Ministerial Conference, for it was believed that anti-competitive practices,
private or public, undermined the gains of trade liberalization achieved by the WTO. This
Ministerial Conference established the WTO Working Group on the Interaction between Trade
and Competition Policy (WGTCP) to discuss the issues of interaction at a theoretic level. And at
the WTO Doha Ministerial Conference in 2001, it was recognized that a multilateral framework
on competition policy could enhance the contribution of competition policy to international trade

Visiting Researcher, Harvard Law School; Ph.D Candidate, Seoul National University; LL.M. New York
University, 2005
2
WTO, Report of the WGTCP to the General Council, WT/WGTCP/2, ¶¶ 22-23,1998.
3
SEUNG WHA CHANG, Interaction Between Trade and Competition: Why a Multilateral Approach for the
United States, 14 Duke J. of Comp. & Int'l L. 1, pp. 7-10, 2003.

1

and development.4 In essence, the Declaration provided that negotiations will commence after
the Fifth Ministerial Conference, subject to a decision on modalities of negotiations.5 In addition,
it authorized the WGTCP to work on the clarification of core principles, including transparency,
non-discrimination and procedural fairness, and provisions on hard-core cartels; modalities for
voluntary cooperation; and support for progressive reinforcement of competition institutions in
developing countries through capacity building.6
Regarding a multilateral framework on competition policy, several developing countries
had expressed opposition even before the Doha Ministerial Conference. They argued that such an
approach would be controversial, if not unhelpful.7 India stated that instead of developing
multilateral rules, the WGTCP should continue to study this issue because the issues at stake is
too complex and understanding on it by WTO members are far from agreement.8 Brazil argued
that there is a need to consider the different levels of development; the different cultural context
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in which these regimes will be implemented; the difference in availability of resources for this
purpose; and the different levels of institutional development. 9 Paragraph 24 of the Doha
Declaration, which emphasized the developing countries’ need for enhanced level of technical
assistance and capacity building, and paragraph 25, which stated that full account should be taken
of the needs of developing countries and that flexibility should be provided to them were
responses to such concerns.10
After the Doha Ministerial Conference, the WGTCP made substantial progress regarding
the nature of the linkage between trade, competition and development. The primary objectives of
the WGTCP were to foster economic development, recognizing that competition policy can be the
servant of industrial policy; to promote global economic efficiency and consumer benefits; to
increase the presence of active competition authorities in all markets and enhance voluntary
cooperation among these authorities; and finally, to maintain a high degree of national
independence in administering competition policy. 11 However, developing countries had
continuously expressed opposition to such a multilateral approach.12
As mandated by the Doha Declaration, Ministers were to decide by explicit consensus on
modalities of negotiations on a multilateral framework on competition at Cancun in 2003.
However, a bargaining impasse between the developed and developing members resulted in a
failure to reach an agreement. The US and EU were not willing to give a sufficient package in
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ratcheting down their agricultural subsidies and thus could not strongly argue for the framework
on competition policy. The whole Cancun package had collapsed. The EC, the strongest
proponent for a multilateral approach, gave up its single undertaking approach in the WTO and
decided to take a plurilateral approach.13 As a result, competition along with the other Singapore
issues were removed from the negotiation tables last July. At present, almost all progress that had
been made to negotiate a multilateral framework on competition has been suspended.
The essential argument of this paper is that a multilateral framework on competition
policy benefits the developing countries by promoting their economic development. Section II of
this paper will briefly introduces the multilateral framework, proposed mainly by the EC at the
WGTCP (hereinafter “Proposed Framework”). Then it will go on to outline the developing
countries’ opposing positions and refute that the concerns are not as significant as they argue.
Section III will recapitulate why a WTO multilateral framework on competition is beneficial to
the developing countries’ developmental needs. Section IV will go on to suggest some possible
development-oriented revisions to the Proposed Framework. Section V will conclude by urging
“developing countries” to take a courageous yet wise step towards reengaging in negotiations for
a multilateral framework on competition policy.

II. Proposed Framework, Oppositions and Counterarguments

1. The Proposed Framework
What the Havana Charter had tried to achieve on the subject of restrictive business
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practices is definitely not the goal of discussions at the WGTCP.14 The Proposed Framework
basically consists of two features: ban on hardcore cartels 15 and conformity of domestic
competition laws with the core WTO principles. The Proposed Framework requires every WTO
member to have measures prohibiting hardcore cartels. But the members are given the autonomy
to include certain provisions or exemptions into their competition regime.16 The only condition is
that they meet certain WTO principles of MFN, non-discrimination, national treatment,
transparency and procedural fairness. The members must also establish a mechanism for
mandatory consultation and cooperation on hardcore cartels but cooperation on other matters
would be voluntary. A WTO Competition Policy Committee would be established to monitor a
future agreement, assist cooperation, conduct peer reviews and facilitate exchanges of
information.17 An integrated approach to technical assistance and capacity building can also be
provided for the developing countries.
This Proposed Framework is undoubtedly “modest” compared to those proposed earlier
in the discussion.18 It does not advocate WTO members to adopt a full set of competition laws.
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Instead, it only involves a minimum set of reasonable rules.19 It does not aim at a comprehensive
harmonization of domestic competition laws, but takes into consideration the peculiarities of
national circumstances.20 It is framed in terms of adherence to certain core principles that
embody fundamental values of both competition policy and the multilateral trading system. It
deliberately leaves broad scope for continuing adaptation of national approaches to competition
policy in response to economic learning and national circumstances. It is a response to the key
concerns raised by critics of a multilateral approach in the WTO,21 and seems to be in harmony
with the developmental interests.22

2. Developing Countries Oppositions and Counterarguments
Although the discussion at the WGTCP may seem to have been based on a consensus for
a multilateral framework on competition policy, it was not. Countries had continuously expressed
oppositions. The basic foundation of such opposition is that there is no consensus on the
robustness of the link between trade and competition and on whether that linkage is strong
enough to call for a multilateral competition policy.23 Responding to such a theoretic question is
out of the scope of this paper. This paper only focuses on those contrasting opinions from the
developing country perspectives.

1) One-Size-Fits-All Approach
Very few developing countries have competition laws. Many of the least-developing
19
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countries have no legislation at all. Most of the 90 or so developing countries, which now have
competition laws, enacted their laws only during the 1990s.24 Moreover, even among those
countries that have competition law, the content and enforcement of those laws differ, depending
on economic resources and institutional capacity. Thus, it is argued that an appropriate
competition policy has to differ between countries depending on their level of development, on
the state of their governance and many other factors.25 The main concern is based on the belief
that the Proposed Framework pursues a one-size-fits-all approach and not a case-by-case
approach.
But as the Chairman of the WGTCP stated in Cancun, the Proposed Framework does not
inhibit the development of national approaches to competition policy in line with national
circumstances.26 The Proposed Framework is not based on a one-size-fits-all approach. It merely
asks Members to adopt the core principles of the WTO to their competition regime. The
“multilateral” approach should be distinguished from the more extreme “uniform” approach,
which pursues a single global antitrust law.

2) Burden on Developing Countries
Developing countries have also argued that not of them have the capacity to implement
competition laws. In order for competition policy to become effective, it takes time, perhaps even
decades for the appropriate social and legal culture of competition and competition policy to
evolve. Before serious enforcement can proceed, much learning must occur and political support
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must be built.27 Developing countries will also have the burden of adjustment costs caused by
new regulations and enforcement mechanisms.28 Thus, the argument that developing countries
lack the resources and experience to fully participate meaningfully in a multilateral competition
policy sounds convincing. In a submission to the WGTCP, Thailand had stressed the financial
constraints and argued that competition agencies in developing countries need to be financially
compensated and should be allowed to cooperate to the extent possible subject to technical and
financial constraints.29
The Proposed Framework does not bind the developing countries to these constraints. It
realizes that imposing such obligation in unrealistic and would be burdensome on the developing
countries. By inserting provisions for technical assistance and capacity building, the seemingly
heavy burden on developing countries is shared among the members, especially with developed
countries. Detailed modalities must go through a negotiation process, which is currently
impossible.
In fact, the developing countries fears regarding excessive implementation costs might be
too exaggerated.30 The ultimate test of the effectiveness of competition policy in developing
countries would have to consider the beneficial impacts compared to the cost of implementation.
Competition policy can bring important benefits to the poor, but careful attention must be paid to
avoid over-elaborate institutions.31 Although a few case studies cannot generalize the costbenefits analysis, the case of Peru shows a good example that benefits exceed the implementation
27
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costs. In the first few years of Peruvian Competition Agency, Indecopi’s operation (1993-1996),
the economic benefits arising from intensification of competition amounted to $ 120 million
against operating costs of $20 million.32 The heads of the competition agencies of Zambia,
Gabon and South Africa also provided positive assessments of their experience.33 Of course, this
does not necessarily mean that high implementation costs are irrelevant or unimportant. For the
least-developed countries, it would be of more significance.34

3) Limitation of Developing Countries Policy Options
Developing countries also argue that a multilateral approach would limit the policy
options of developing countries when they pursue economic development; in short, it harms the
policy autonomy of the developing countries. As mentioned, developing countries vary and for
many of them other policies such as industrial policy may play a more useful role than
competition policy in their pursuit for economic development.35 Competition might need to be
restricted in order to achieve economic efficiency. Some anti-competitive practices might need to
be permitted to target other development goals or to achieve economies of scale. Developing
countries might want to protect small or mid-sized companies and infant industries that have to
compete against large multinationals with far better access to finance or global marketing
networks. In fact, some developing countries that are far from an ideal world for competition,
where the basic concept of market is not even understood, might be better off with no competition
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policy at all.36
If, indeed, the Proposed Framework goes to the extreme and fosters homogenization of
competition policy objectives among WTO members, it would deprive the developing countries
of very important developmental instruments.37 Simply adopting the US or EU competition law
would also be far from helpful in assisting the economic development of developing countries.38
The Proposed Framework does not designate what the objectives of competition law or policy
should be. There has actually been a considerable debate about what the goals of competition law
should be. And it is generally accepted in developed countries that the goal is to enhance the static
and dynamic efficiency of the economy by altering the allocation of resources.39 Dynamic
efficiency may also be emphasized as the central element in consideration of competition policy
for developing countries.40 But under the Proposed Framework, developing countries are able to
choose whatever policy, a good industrial or a socio-political policy that they feel necessary.
Developing countries may pursue other non-efficiency-based economic objectives or even noneconomic objectives. South Africa’s competition law, which lists six objectives for its 1998
Competition Act including the promotion of a greater spread of ownership, in particular, to
increase the ownership stakes of historically disadvantaged persons, is one good example.
Developing countries will not be hindered from their competition policy objectives.

4) Concerns Regarding Market Access
Although, it was decided that market access would not be the focus of discussions at the
36
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WGTCP, market access issues were a concern of the developing countries. Worries had been
expressed that excessive emphasis on market access objectives could distort the principles of
competition policy and also be detrimental to the interests of developing countries.41 This is
because the developed countries had asserted that obstacles to market access, which are prevalent
in developing countries, are in clear breach of competition principles and should therefore be the
subject of greater scrutiny.42 The market access debate reflects most distinctly the divide between
those Members wishing to pursue direct negotiations on competition policy and those who do
not.43
The focus of the Proposed Framework has shifted from one of securing market access to
one promoting the development of effective national competition regimes and expanding
international cooperation to address anti-competitive practices. The Chairman of the WGTCP in
Cancun had stated that the Proposed Framework would not give market access objectives a
privileged position at the expense of more broadly-based goals of competition law and policy
such as economic efficiency, consumer welfare and economic development. 44 Thus, the
developing countries don’t need to worry about developed countries utilizing the multilateral
framework on competition to gain market access to developing countries.

III. The Rationale for a WTO Multilateral Framework Approach

In Section II, the developing countries oppositions to the Propose Framework and their
41
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counterarguments were outlined. This section illustrates why there still exists a strong rationale
for the developing countries to pursue a WTO multilateral framework, notwithstanding the
possible drawbacks mentioned above.

1. Competition Policy and Economic Development
One rationale for a multilateral framework on competition policy regards domestic
considerations. Developing countries recognize that adoption of competition policy could lead to
efficient allocation of resources, which foster economic development. Although the nature of the
relationship between competition and development is somewhat unclear,45 studies show that
competition enhances dynamic economic performances.46 Competition between firms sharpens
incentives for them to cut costs and to improve productivity. Active enforcement of competition
laws substantially improves the allocation of resources and plays a direct role in promoting longterm economic performance.47
With worldwide deregulation, privatization and liberalization, competition policy also
plays a complementary role to other trade or market policies. Developing countries now take part
in liberalizing and integrating its markets to the global economy. But benefits of an open market
economy cannot be fully realized when restrictions on competition exist.48 A comparative study
on the role of competition policy showed that developing countries in Africa and South Asia, on
their move away from protectionism, had integrated competition regimes during the process of
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promoting vigorous market economies.49 This study also showed that benefits from trade reform,
deregulation, and privatization cannot be realized without the potential for active and effective
enforcement of competition law. The case of Korea, Singapore and Taiwan provides similar ideas.
The existence of vibrant competition agencies in these countries had been an important factor
contributing to the adoption of open market policies through the agencies’ advocacy function.50
The importance of such activities and their contribution to the process of economic reform and
development cannot be stressed heavily enough. 51 Competition policy reinforces and is
instrumental in the implementation of a range of related economic reforms taken by the
developing countries in their process to a market economy. Conversely, a failure to implement
competition policy and related regulatory reforms can prevent countries from realizing the
potential gains from liberalization.52
Commitments to a multilateral framework on competition policy allow the developing
countries to pursue the fundamental goal of economic development. Competition policy, itself,
complements and reinforces market reforms, i.e. liberalization, privatization and regulatory
reforms. It is also useful in overcoming protectionist resistance from interest group and thus
provides momentum for those reforms.53 In other words, international agreements might be able
to assist developing countries in prevailing over "political market failures" or rent-seeking
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activities that reduce welfare and impede development.54 Furthermore, a multilateral agreement
has the potential to assist governments in implementing policies through promoting the building
of institutional and enforcement capacity and providing opportunities for international
cooperation.55 Indeed, the Proposed Framework could play a crucial role in enabling developing
countries to implement effective policies in this area, by promoting cooperative approaches to
institution-building and enforcement and by providing a tool for overcoming domestic
constituencies that might otherwise block the reform process.56

2. Effective Mechanism to Respond to International Hardcore Cartels
The main idea of competition policy is to deter and to provide remedies for specific
abuses such as cartels, monopolies or anti-competitive mergers that raise the price and/or reduce
the quality and availability of goods and services.57 These conducts are no longer an exclusive
concern of the developing countries. There is a growing recognition that anti-competitive
practices impact directly on the welfare and development prospects of developing countries.58
Hardcore cartels provide a relatively undisputed high-ground for a multilateral
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competition policy. In fact, hardcore cartels are widely regarded as the strongest argument
favoring the intervention of competition policy.59 Korea stated that regulations on cartels should
be included in the multilateral framework on competition policy, for their negative impacts are
clear and also significantly affect international trade.60 Studies have indicated that international
cartels raise the costs of developing countries’ imports from developed countries by billions of
dollars annually.61 Competition authorities of developing countries are unable to gather enough
evidence due to lack of resources and experience, even when they acknowledge a cartel. If they
are unable to obtain cooperation from competition authorities of developed countries, their
consumers would have to unwillingly bear the high cost incurred by cartels. In the recent Vitamin
case, developing countries were not able to attain cooperation from developed countries even
when their importers and consumers were severely hurt.62 At present, there exists no legal
structure for assisting developing countries. Thailand, in its submission to the WGTCP,
recognized the potential damage associated with international cartels and the urgent need to
eradicate these cross-border collusive practices.63 It went on to state that these cartels tend to
operate in countries with weak enforcement of competition laws and thus supported multilateral
assistance in providing mutual assistance in fighting these cartels.64 Without a minimum global
standard for national cartel enforcement, hardcore cartels are likely to target their conspiracies in
those jurisdictions with no or weak anti-cartel measures, meaning developing countries.
Competition policy in the national level is of critical importance. However, it is
59
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significantly inadequate for certain issues. In a global world like today, developing countries need
to cooperate with other competition authorities to deal with anti-competitive effects of
international cartels and mergers that harm their consumers.65 Developing countries are not able
to protect themselves from these cartels, and harms caused in these counties have a spill-over
effect on the rest of the world. While developed countries might ease these problems through
bilateral agreements, developing countries cannot due to the lack of influence or power to obtain
such cooperation. Bilateral cooperation arrangements are usually entered into by developed
countries and developing countries are left out of such arrangements.66 For the developing
countries, they can do nothing else but to endure those anti-competitive practices.
The Proposed Framework identifies the importance of international hardcore cartels as a
distortion of the world trading system and has rightly located two of the policy-related causes of
sub-optimal levels of enforcement: ineffective or non-existent national cartel enforcement
regimes and inadequate information exchange. It provides solutions for problems that could not
be solved through bilateral cooperation. In fact, it assists developing countries in addressing
hardcore cartels that impose significant costs on their national economies.

3. The WTO, an Appropriate Forum?
Some people, even after realize that it is necessary to take a multilateral approach, argue
that the WTO is not an appropriate forum for dealing with competition issues. They argue that
competition policy, a complex undertaking and an enormous challenge, should not be taken by an
organization already overloaded with other problems. As an alternative, the UNCTAD, which
65
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already has a Set of Principles on Restrictive Business Practices, is suggested. UNCTAD
currently supports developing countries in designing competition policy rules more suited to
development needs.67
However, the WTO is a more suitable forum for coordinating worldwide cooperation. A
multilateral framework on competition within the WTO would give competition authorities of
developing countries direct access to an extensive network of competition authorities to which
they could address requests for assistance.68 The WTO is currently the only global economic
body. That is why nearly all proponents of global antitrust concluded that the appropriate forum
would logically and practically be the WTO.69 Discussions on the complex issues regarding the
interaction between trade and competition are also possible. Furthermore, a WTO approach works
as a building block for integrating developing countries into the trading system.
The WTO also provides a forum for exchange of interests. Developing countries may be
able to obtain other interests by agreeing to adopt the Proposed Framework. As we have seen in
Cancun, in order to reach a consensus on this issue, developed countries would need to offer
concessions in other trade areas in exchange for developing countries’ support.70 The fact that
WTO is the only body that has the breadth of jurisdiction to enable such exchange of interest
must be given significant importance.
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IV. A Development-Oriented Framework?

Whether developing countries will benefit from negotiations on a multilateral framework
on competition policy at the WTO will depend on a number of factors and no outcomes can be
guaranteed. A general cost and benefit analysis will not be persuasive to developing countries for
the cost and benefit will vary according to their national circumstances. We will also have to wait
for future negotiations to see how it will benefit the interest of the developing countries. But, it is
of importance that a multilateral framework will have to respect the core principles of
competition policy; permit and facilitate their continuing elaboration in response to economic
learning and other developments; and build positively on the institutional and other strengths of
such policy. Carefully assessed with particular attention to factors such as implementation costs
and consistency with development objectives, the Proposed Framework seems to respond to these
concerns.
Notwithstanding the foregoing observation, this paper does not suggest that the
Proposed Framework necessarily meets all of the concerns that may be raised, in particular by
developing countries. The fundamental opposition against this Proposed Framework stems from
the belief that the Framework is not “development-oriented.” Indeed, it is argued that the basic
concepts used in the discourse at WGTCP are inimical to the interests of developing countries and
that new definitions and concepts are required to adequately address the concerns of developing
countries.71 But the Proposed Framework is merely a ‘framework’ not a completed set of
agreements. Through further discussion and negotiation, the framework can be reframed to focus
71
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more on economic development. By adding necessary elements to assist developing countries, a
multilateral framework on competition policy will complement other national objectives and
policies of the developing countries. In the following, this paper will suggest some of the
elements that need to be emphasized to make the framework development-oriented.
The first is special and differential treatment, which was also emphasized in the Doha
Ministerial Declaration.72 This would mean that “development dimensions” will be valid grounds
for differential treatment for countries with different capacities.73 Negotiations on transitional
periods, exceptions and exemptions from the multilateral framework will have to be conducted. In
general, competition policy will be adopted gradually and flexibly suitable to their level of
development and their development interests and in a way that does not defer the socio-political
policies. Such a “flexible” and “progressive” approach will allow developing countries more
autonomy in competition policies.74 In its submission to the WGTCP, Thailand had insisted on
the inclusion of special and differential treatment for developing countries to the core principles
of competition policy.75 The EC also stated that least-developed countries and smaller economies
should be allowed to adopt any new WTO obligations regarding a domestic competition regime in
a flexible and progressive manner.76
The second is voluntary cooperation in the development of national legislation and the
exchange of national experience, in addition to the enforcement process. This would broaden the
coverage of approaches already in force under existing “soft” cooperation agreements at the
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bilateral and regional level, to which developing countries are not parties.77
The third is technical assistance and capacity building, which will assume greater
importance as discussions intensify about the developmental consequences of a credible
competition policy. Developing economies have raised concerns about the implementation costs
of potential disciplines regarding competition policy and these concerns have been echoed by
certain trade policy experts.78 Support for technical assistance and capacity building should be
emphasized as responding to a key concern of developing countries. This would be effective in
responding to the concerns based on the developing countries’ perceived lack of institutional
capacity and experience in this area. and reduce the burden of the developing countries when
implementing cooperation policies. The inclusion of technical assistance provisions in the Doha
Declaration was one of the key elements that made it possible for many developing countries to
accept potential WTO negotiations on competition policy. Future negotiation should tailor
technical assistance according to the diversity of needs and distinct national conditions of
developing countries.

V. Conclusion

Last July, it was decided that no formal negotiations on a multilateral framework on
competition policy will be held at the WTO for the time being. In the absence of multilateral
negotiations, developing countries are now free to develop their own competition regime. They
are also free not to adopt any competition law. But as this paper has argued, developing countries
should realize the benefits of a multilateral approach and reconsider discussions at the WTO.
77
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But there is a more pragmatic reason for the developing countries to argue for reviving
the discussions on a multilateral framework on competition policy. By pushing the competition
policy as well as other Singapore issues off the off the negotiating table, developing countries
have actually surrendered an important issues which trade-offs could have been made. Exploiting
these trade-offs is at the heart of multilateral trade negotiations and the associated give-and-take
would have allowed the developing countries to maximize there interest. In fact, the developing
countries could have approached the market access concerns from a different perspective.
Developing countries could have utilized the multilateral framework on competition and
negotiations to improve the market access conditions of the developed countries. They could have
strongly argued that anti-dumping issues would also need to be dealt in the competition context.
Of course there is no guarantee that EU and US will be willing to make concessions on these
issues, 79 but by including issues of anti-dumping and subsidies in a more comprehensive
framework on competition, developing countries interests would have been more reflected.
Development will be best served if developing countries commit themselves to stronger
multilateral rules and try to benefit from the commitments made by the developed countries.
Developing countries could utilize a multilateral approach to best further their individual and
collective interests.80 And active participation by developing countries could tilt the balance in
their favor. They could robustly demand that a flexible and progressive approach be taken to all
commitments, recognizing differences in stage of development, legal and business cultures, and
the like. They could insist on enhanced capacity-building efforts during the negotiations and not
after their conclusion. As India stated “developing countries should be ensured that they would
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benefit from international cooperation and capacity-building on competition.81
My paper started out from the belief that a multilateral framework will foster a
“competition culture” among the developing countries. It was a humble wish met with
oppositions. I just hope that discussions on a multilateral competition policy at the WTO will not
be suspended for a long time. The WGTCP should, as least, continue to be a forum for discussion
on these issues. Without such discussion, the developing countries as well as the developed
countries will not be able to realize the benefits that a multilateral approach may provide. And
discussions at the WTO, where more than any other members participate, will have a positive
effect in expanding “competition culture.” Promotion of consumer benefits, economic efficiency,
and economic development are worthy goals. The liberalization of world trade that the GATT has
accomplished over the course of four decades is a primary source of progress toward meeting
these goals and a possible framework on competition at the WTO will be of help in continuing
that progress.
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