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Abstract

The relationship between private law adjudication (typified as the bipolar encounter between plaintiff and defendant) and social values usually associated with
much broader settings (such as the pursuit of distributive justice by state legislation) is a perennial concern of legal theory. The task of this essay is to strike the
middle-ground between the voices of private law autonomy and the total instrumentalization of private law for any desirable value, purpose, or state of affairs. I
claim that neither autonomist theory nor its instrumentalist counterpart provides a
satisfactory account of private law. Autonomist theory is implausible because private law rests on a thick perfectionist view of society and hence cannot claim to be
neutral vis-à-vis social values. But unlimited instrumentalism is also misguided
because, as autonomists insist, the bipolar structure of private law litigation indeed entails certain normative constraints. These two propositions yield the main
conclusion of this essay: the normative infrastructure of any private law doctrine
should be responsive both to (minor) bipolarity constraints on the one hand, and
to social values appropriate to the pertinent category of human interaction on the
other. The essay further explores the implications of this conclusion for three
specific doctrinal issues: marital property, monetary remedies for breach of entitlements, and the right of entry (into property).
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The relationship between private law adjudication (typified as the bipolar encounter
between plaintiff and defendant) and social values usually associated with much broader
settings (such as the pursuit of distributive justice by state legislation) is a perennial
concern of legal theory. The task of this essay is to strike the middle-ground between the
voices of private law autonomy and the total instrumentalization of private law for any
desirable value, purpose, or state of affairs. I claim that neither autonomist theory nor its
instrumentalist counterpart provides a satisfactory account of private law. Autonomist
theory is implausible because private law rests on a thick perfectionist view of society
and hence cannot claim to be neutral vis-à-vis social values. But unlimited
instrumentalism is also misguided because, as autonomists insist, the bipolar structure of
private law litigation indeed entails certain normative constraints. These two
propositions yield the main conclusion of this essay: the normative infrastructure of any
private law doctrine should be responsive both to (minor) bipolarity constraints on the
one hand, and to social values appropriate to the pertinent category of human interaction
on the other. The essay further explores the implications of this conclusion for three
specific doctrinal issues: marital property, monetary remedies for breach of entitlements,
and the right of entry (into property).
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INTRODUCTION
The relationship between private law adjudication (typified as the bipolar encounter
between plaintiff and defendant) and social values usually associated with much broader
settings (such as the pursuit of distributive justice by state legislation) is a perennial
concern of legal theory.1 This topic has become particularly acute in recent years,
however, due to two important developments, one internal, and one external to legal
theory. The internal one is that two important paradigms—the economic analysis of law,
viewed as the ultimate instrumental approach to private law, and neo-Kantian formalism,
viewed as the ultimate anti-instrumental understanding—have reached the “state of the
art” stage in their development.2 The external development concerns Europeanization and
globalization processes, which highlight the practical importance of a choice between the
voices of private law autonomy and the instrumentalization of private law for such
purposes as promoting competition and trading in a common market.3

*

Dean and Professor of Law, Tel-Aviv University Faculty of Law. Thanks to Tali Fisher, Jim
Gordley, Dennis Klimchuk, Roy Kreitner, Shai Lavi, Ralf Michaels, Gunther Teubner, Christiane
Wendehorst, and Ernest Weinrib for their helpful comments and to Naama Tor for research
assistance.
1

See Nils Jansen & Ralf Michaels, Private Law and the State: Comparative Perspectives and
Historical Observations, 71/2 RABELSZ 345, 358-92 (2007).

2

See infra text accompanying notes 6-7.

3

See Ralf Michaels & Nils Jansen, Private Law Beyond the State? Europeanization,
Globalization, Privatization, 54 AM. J. COMP. L. 843 (2007).

1
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In discussions of the competition between autonomy and instrumentalism, three
different questions are often raised:4 Which values should inform the content of the rules
of private law? Who should make these rules? Should the rules of private law ever serve
as means for legal reform? In this essay, I focus solely on the first, substantive, question,
deliberately setting aside the second and the third. I do so not only because I wish to
make my inquiry more manageable but also, and more significantly, because I believe
there is a qualitative difference between these two types of questions.
The answers to the questions I set aside tend to be contingent. Different legal
systems may find it more or less appropriate for judges (or legislators, or regulators, or
scholars) to have a normative impact on the content of private law rules. Thus, jurists in
different settings may agree on the types of values that should inform private law and yet
suggest different institutional means—say codification vs. common law adjudication—
for the translation of these values into private law rules. Such heterogeneity is justified
because different institutional settings may require differing allocations of normative
powers among the pertinent legal actors. By the same token, the answer to the question of
whether private law should be an instrument for legal reform may well derive from a host
of contingent considerations, such as the comparative accountability, expertise, and
responsiveness of the pertinent institutions as well as the significance of the expressive or
shaping function of private law.5 Because the balance of these considerations can change
from one context to another, looking for general guidelines is not particularly useful.
The question at the focus of my inquiry—whether our collective or public values,
whatever their institutional origin, have a legitimate role to play in private law—is of an
entirely different kind. Various people, at various times and places, may offer different
answers, which tend to reflect real disagreements about the nature of private law rather
than their contingent operational circumstances. My question, then, is of fundamental
jurisprudential significance and, as such, should be a primary concern of legal theorists.
4

See, e.g., Jansen & Michaels, supra note 1; Michaels & Jansen, supra note 3.

5

See Hanoch Dagan, Just Compensation, Incentives, and Social Meanings, 99 MICH. L. REV. 134
(2000); Daphna Lewinsohn-Zamir, In Defense of Redistribution through Private Law, 91 MINN.
L. REV. 326 (2006). But see MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW
1780-1860 at 100-01 (1977) (the use of private law for the subsidization of economic growth
makes it easier to “disguise underlying political choices” and to throw “a disproportionate share
of the burden… on the weakest and least organized groups”).

2
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My claim in this essay is that neither autonomist theory nor its instrumentalist
counterpart provides a satisfactory account of private law. Autonomist theory is, I will
argue, implausible. Private law rests on a thick perfectionist view of society and hence
cannot claim to be neutral vis-à-vis social values. (As we will see, nothing in this claim
implies that the values underlying private law are identical to those guiding public law, or
that only one set of values necessarily underlies private law in its entirety; quite the
contrary.) But the failure of private law autonomy need not mean the endorsement of
unlimited instrumentalism. Autonomists are correct in emphasizing the normative
constraints entailed by the bipolar structure of private law litigation. Furthermore, they
are right when stating that private law instrumentalism may violate these constraints in a
way that undermines its integrity and legitimacy.
These two propositions yield the main conclusion of this essay: the normative
infrastructure of any private law doctrine should be responsive both to (minor) bipolarity
constraints on the one hand, and to social values appropriate to the pertinent category of
human interaction on the other. (To clarify: the responsiveness to social values is limited
to the task of prescribing private law rules, namely: justifying private law entitlements.
My claim should not be confused with the discredited contention that in evaluating
individual cases judges should make ad hoc judgments based on these values.) In what
follows, I try to defend this conclusion and demonstrate some of its applications and
implications for three specific doctrinal issues: marital property, monetary remedies for
breach of entitlements, and the right of entry (into property).

I. NEITHER (WHOLLY) AUTONOMOUS, NOR (PURELY) INSTRUMENTAL
1. Instrumentalists vs. Autonomists
Private law theory can be told as a story of the competition between two accounts of the
relationships between private law and social values. On one side of this watershed are the
instrumentalists. At its bluntest, instrumentalism stands for the proposition that private
law is merely one form of regulation. Private law in this view is, in principle,
indistinguishable from legislation, either in the type of aims it can promote or in the
means it can legitimately use in order to achieve them. Thus, for instance, nothing

3
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prevents private law from pursuing such aims as condemning anti-social behavior or
promoting the interests of parties other than the plaintiff and the defendant. Similarly,
punitive—and not only compensatory—damages are free game for private law, if their
use is helpful for a pertinent purpose. In short, blunt instrumentalism perceives civil suits
as one “mechanism whereby the state authorizes private parties to enforce the law.”6
Private law autonomists are on the other side of this divide. Proponents of this
position argue that no social purpose or social value, even if ostensibly desirable
otherwise, can legitimately inform private law. Private law, in this view, is a realm with
its own inner intelligibility, isolated from the social, economic, cultural, and political
realms. This isolation derives from the bilateral logic of private law adjudication,
understood as a unique forum for the vindication of infringed rights. As such, private law
must comply with the injunction of correlativity, requiring both that the reasons
underlying the plaintiff's right be the same as the reasons that justify the defendant’s duty,
and that these very reasons also explain the specific remedy inflicted on the defendant.
The commands of correlativity, in this view, are so robust that they leave no space for
any other (social) value.7
In what follows, I claim that autonomists are correct to oppose a full-blown
instrumentalization of private law, but too often exaggerate the implications of this
insight. I will also argue that many so-called public values do, and in fact should inform
private law, without undermining the normative significance of its bipolarity. In this
sense, then, private law can never be autonomous from the state whose values it is
supposed to promote. (Notice that here, as elsewhere in this essay, "state" should be read
as synonymous with "public" or "collective," rather than with "government" or
"national."8) These claims will prove compatible rather than conflictual with some of
6

Edward L. Rubin, Punitive Damages: Reconceptualizing the Runcible Remedies of Common
Law, 1998 WIS. L. REV. 131, 154. The distinction between private law adjudication and public
law regulation is particularly blurred in some law and economics accounts of the common law.
See, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 383-85 (6th ed. 2003).
7

See, e.g., ERNEST J. WEINRIB, THE IDEA OF PRIVATE LAW 3-14, 212, 214 (1995); Ernest J.
Weinrib, Restitutionary Damages as Corrective Justice, 1 THEORETICAL INQUIRIES IN LAW 1, 35, 37 (1999).
8

For this helpful distinction, see Gunther Teubner, State Policies in Private Law? Comment on
Hanoch Dagan, * AM. J. COMP. L. *, * (2008); Christiane C. Wendehorst, The State as the
Foundation of Reasoning in Private Law, * AM. J. COMP. L. *, * (2008).
4
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private law’s most characteristic features, notably its heterogeneity. Furthermore, nothing
in my argument necessitates the collapse of the private-public distinction, although my
account does require a rephrasing of its foundations.

2. Striking a Middle-Ground
Private law is not just a means for normative regulation. Rather, intrinsic to private law
are features that constrain the types of rules it can legitimately promulgate. The reason is
that private law—as law more generally—is a coercive mechanism, which means it must
also be a justificatory practice.9 For private law, this means that judges should be able to
justify to defendants all aspects of their state-mandated power. Private law autonomists—
notably Ernest Weinrib10—are particularly helpful in elucidating the justificatory burden
of private law adjudication as a bilateral interaction between a particular plaintiff and a
particular defendant in which one party’s triumph is the other’s defeat. As they insist,
private law should be able to justify to defendants both the identity of the beneficiary of
any liability imposed on them and the exact type and degree (or magnitude) of that
liability. The correlativity requirement answers exactly this concern insofar as it insists
that the defendant’s liability and remedy correspond to the plaintiff’s entitlement.
Such correlativity indeed captures the distinction between private law and regulation,
and is thus essential to the integrity of private law. But the correlativity between
plaintiff's entitlement and defendant's liability should not obscure the rich social fabric
that serves as the inevitable context for the parties' relationship. Thus, contrary to the
autonomists' thesis, correlativity need not mean that private law has, or should have, an
inner intelligibility decipherable without recourse to social values. Quite the contrary:
private law can neither be explained nor justified in isolation from the social values that
determine its initial entitlements.
The canonical, if at times implicit, strategy for deriving the thesis of private law
autonomy from correlativity is to rely on the idea of property. Property, in this view,
serves as a benchmark requiring no reference to collective (or state) values: while
9

On the dialectical relation between law’s coercion and its nature as a justificatory practice, see
Hanoch Dagan, The Realist Conception of Law, 57 U. TORONTO L.J. 607, 622-37 (2007).

10

See supra note 7.
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voluntary changes in the distribution of property obviously cannot generate any
legitimate grievance, involuntary changes both justify owners’ complaints and specify the
appropriate remedial response.11
Property is indeed a key, and perhaps even the key concept of private law. But the
reference to property cannot resolve the debate. As an essentially contested concept12
property is open to competing interpretations and permutations.13 There is no inevitable
content to property, and the choice among its competing configurations entails significant
distributive consequences: each additional stick in the owner’s bundle of rights, and any
expansion of an existing stick, is ipso facto a burden on non-owners.14 Thus, no
arbitration among the different available conceptions of property is possible without some
normative apparatus. 15 Property is not a panacea that can miraculously detach private law
from social values.16 The doctrinal choice among competing theories of property—each
of which may well be robust enough to serve as a benchmark—is itself implicated in, and
is a construction of, social values.17 Therefore, reliance on the concept of property only
11

See Weinrib, supra note 7, at 6-7, 12, 24. See also, e.g., ROSS B. GRANTHAM & CHARLES E. F.
RICKETT, ENRICHMENT AND RESTITUTION IN NEW ZEALAND 485 (2000)
12

See W. B. Gallie, Essentially Contested Concepts, 56 PROCEEDINGS OF THE ARISTOTELIAN
SOCIETY (New Series) 167 (1956).
13

See, e.g., JOSEPH WILLIAM SINGER, ENTITLEMENT: THE PARADOXES OF PROPERTY 7 (2000).

14

See Wesley Newcomb Hohfeld, Fundamental Legal Conceptions as Applied in Judicial
Reasoning, 26 YALE L.J. 710 (1917); Joseph William Singer, The Legal Rights Debate in
Analytical Jurisprudence from Bentham to Hohfeld, 1982 WIS. L. REV. 975. Nothing in the text
should be interpreted as supporting the view that property is just a “laundry list” of substantive
rights with a limitless number of possible permutations. See Hanoch Dagan, The Craft of
Property, 92 CALIF. L. REV.1517, 1525, 1534 (2003).
15

The need for a normative defense of private law's distributive implications is not premised on
any claim or presupposition that the reasons for its structure are distributive. Contra Ernest J.
Weinrib, Restoring Restitution, 91 VA. L. REV. 861, 876 (2005) (reviewing HANOCH DAGAN, THE
LAW AND ETHICS OF RESTITUTION (2004)). Rather, it is founded on their critical ramifications on
people's lives.
16

Cf. James Gordley, The Purpose of Awarding Restitutionary Damages: A Reply to Professor
Weinrib, 1 THEORETICAL INQUIRIES IN LAW 39, 41, 45, 48 (1999); Robert L. Rabin, Law For
Law’s Sake, 105 YALE L.J. 2261, 2270 (1996); Kenneth W. Simons, Justification in Private Law,
81 CORNELL L. REV. 698, 737 (1996); Stephen A. Smith, The Idea of Private Law, 112 LAW Q.
REV. 363, 365 (1996).
17

The proposition of the text needs to be qualified. Autonomists have advanced theories of
property that purport to support a division of labor between a private law which is strictly
libertarian and a public law which remedies the entailed deficiencies in terms of other values.
6
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obscures the distributive and expressive implications of this choice,18 thus undermining
the most fundamental commitment of private law: to be a justificatory practice.
This conclusion is particularly clear for those who accept the realist conception of
property I have tried to defend elsewhere.19 In this view, property is merely an umbrella
for a set of institutions (property institutions) that bear family resemblances. The meaning
of property—the contents of an owner's entitlements—varies with the divergent
categories of social settings in which it is situated as well as with the categories of
resources that are subject to property rights. At least ideally, property institutions both
construct and reflect the ideal ways in which people interact in a given category of social
contexts (e.g., market, community, family) and with respect to a given category of
resources (e.g., land, copyright, patents). Thus, some property institutions are structured
along the lines of the Blackstonian conception of property as “sole despotic dominion.”20
These institutions are atomistic and competitive, and they vindicate people’s negative
liberty. In other cases, such as that of marital property discussed below, a much more
communitarian view of property where ownership is a locus of sharing may dominate.
And in yet many other cases along the spectrum between strangers and spouses, there are
shades and hues: cases where both liberty and community are of the essence and the
applicable property configuration includes both rights and responsibilities.
The implausibility of isolating private law from social values does not render
correlativity vacuous; it does not, in other words, collapse private law into just another
See, e.g., Ernest J. Weinrib, Poverty and Property in Kant’s System of Rights, 78 NOTRE DAME L.
REV. 795 (2003). Although delving into the evaluation of the details of Weinrib's scheme—or
other schemes of division of labor—would require an independent treatment, two conspicuous
difficulties must briefly be mentioned here. First, Weinrib's account of why property rights at the
stage of unilateral acquisition must be absolute and need not be tempered by something like the
Lockean proviso is perplexing. Second, it is striking to me how much Weinrib's scheme is
dependent on the optimistic—indeed unrealistic—assumption that public law can and does
supplement private law with rules that adequately remedy private law's value monism.
18

Cf. CRAIG ROTHERHAM, PROPRIETARY REMEDIES IN CONTEXT: A STUDY IN THE JUDICIAL
REDISTRIBUTION OF PROPERTY RIGHTS (2002).
19

See Dagan, supra note 14. See also, e.g., JEREMY WALDRON, THE RIGHT TO PRIVATE
PROPERTY 28 (1988) (Private property is a “complex bundle of relations,” which are “in principle
separable” and “differ considerably in their character and effect”).
20

WILLIAM BLACKSTONE, 2 COMMENTARIES ON THE LAWS OF ENGLAND *2 (University of
Chicago ed., 1979) (1765-69)
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form of regulation. After all, as Weinrib correctly insists, taking correlativity seriously
precludes assertions that the plaintiff’s right is simply the “analytic reflex” of the
defendant’s duty (or vice versa).21 Yet, understanding that correlativity is situated within
a thick layer of social values does require a more modest formulation of the correlativity
injunction.
In this formulation, correlativity prescribes that it is not enough for a plaintiff to
demonstrate the desirability of the state of affairs that would result if the type of
complaint she raises were to generate the remedy sought. Rather, a private law plaintiff
has an additional justificatory burden: to give reasons why people in her predicament
should be entitled to extract from people in the defendant’s category the kind of remedy
she now requires. This additional hurdle is obviously crossed in some cases, as in the
paradigmatic case of an injured plaintiff seeking remedy from a defendant who
negligently caused her harm. But some cases are more challenging as, for instance, when
the defendant can plausibly ask “why me?” (Why should she be forced to be the agent of
remedying the plaintiff's unjustified harsh predicament), or “why you?” (Why the
plaintiff should be allowed to invoke the state's machinery to remove an unjust privilege
that the defendant currently holds). And even if the plaintiff has good answers to both
questions, she still needs to justify her entitlement to the specific measure of recovery she
seeks to impose on the defendant.
Some autonomists go further than this by requiring also that the reasons for the
parties’ entitlements—and not only the entitlements themselves—are correlative, namely:
that these reasons themselves are entirely internal to the parties' relationship.22 But this
additional requirement of relational reasons is excessively demanding and unwarranted.
The bipolar form of private law is only one (important) object of the justificatory burden
prompted by each application of state coercion. Therefore, it should not be entitled to
exclusivity in determining the types of normative considerations we must take into
account; it should not, in other words, be allowed to overwhelm our justificatory

21

WEINRIB, supra note 7, at 124

22

See Weinrib, supra note 15, at 869-74.

8
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inquiry.23 Hence, no fast and easy way is available for determining the limits of private
law. Each type of case requires a careful account of the reasons for and against24
recognizing the plaintiff's entitlement vis-à-vis the defendant. These very reasons, it is
important to add, are of the kind autonomists try to exclude from private law, namely:
whether law's endorsement of such claims supports or distorts the ideal construction of
the type of relationship under consideration25 and whether using private law in this way is
both necessary and overall conducive to the public purpose at hand.26
The practical implications of this additional inquiry are limited, but by no means
trivial, and the conclusion in some cases is that allowing a private law claim of the sort
required would be unjust, even when likely to bring about a desirable state of affairs.
Nonetheless a complaint in private law may still, at times, justifiably involve the interests
23

As the text implies, cases in which the reasons for the parties' entitlements are correlative are
indeed easier cases insofar as the integrity of private law is concerned. But this does not and
should not imply that they are the only cases, or that we should a-priori assume that even if the
reasons are not correlative, their implications with respect to the parties' entitlements will not be
sufficiently convergent. See infra text following note 69.)

24

Indeed, as the text implies, special attention is at times called to reasons for not allowing a
private law claim and not just to the power of the reasons for allowing it. Thus, for example,
enforcing certain competition rules may admittedly be furthered by providing not only regulators
(and consumers) but also competitors with a cause of action. See Ofer Grosskopf, Protection of
Competition Rules Via the Law of Restitution, 79 TEX. L. REV. 1981 (2001). But such an
instrumentalist use of private law may be overall unfortunate if it facilitates bypassing the
discretion of public officials, insofar as such discretion is aimed at continuously adjusting a policy
of enforcing these rules so as to optimally serve the public interest.
25

In his Comment on this essay, Gunther Teubner refers to this as “the 'living legal relation'
between the actors involved… their social interaction and … the broader social system in which
their concrete relation is embedded.” Teubner, supra note 8, at *. Teubner makes a sharp
contrast between "state policies and public values" and "the inner normativity of diverse social
institutions." In Teubner's view, the former have no role in private law, while the latter is all
important. Thus, he identifies private law's central role as the juridification of "diverse processes
of decentralized spontaneous norm-formation in civil society" and the constitutionalization of
"the autonomy of many diverse social configurations." Id. at *, *. Insofar as Teubner seeks to
emphasize the importance of private law's heterogeneity, I happily agree, as is evident from my
realist conception of property discussed above. Furthermore, as long as it is clear, as Teubner
clarifies later in his Comment, that the internal values of these private law institutions are
themselves (at least partly) public and collective, I also endorse his insistence that political and
economic arguments can play a role if and only if they are compatible with these internal values.

26

Notice that this does not collapse my view to instrumentalism because unlike most
instrumentalists I take seriously what I call "the additional justificatory burden", namely: the
requirement that the plaintiff give reasons why someone in her predicament should be entitled to
extract from someone like the defendant the kind of remedy she now requires.

9
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of numerous other potential plaintiffs, so that the actual plaintiff serves as a so-called
private attorney general.27 Likewise, it may justifiably target many or all members of a
group who have profited from a risky activity in which the plaintiff was injured.28 Neither
feature should necessarily prevent the complaint from proceeding if (but only if) the
justificatory burden of showing the desirability of allowing it in its private law form is, on
balance, properly met.29
To conclude: private law is structured as a drama between plaintiff and defendant.
Therefore, autonomists rightfully claim that if it is to retain its nature as a justificatory
practice, this feature of private law requires correlativity between the defendant’s liability
and the plaintiff’s entitlement. This concession, however, does not entail the dissociation
of private law from our public values. Quite the contrary: the pivotal role of private law
in defining our mutual legitimate claims and expectations in our daily interactions30
undermines the legitimacy of a private law regime that ignores these values. For this
reason, the parties’ ex ante entitlements, from which this correlativity must be measured,
are best analyzed by reference to our social values.31

3. The Private-Public Distinction
Before I move on to the three examples that I hope will demonstrate as well as justify
these abstract claims,32 I need to address briefly one of the typical battlegrounds between
27

On the concept of private attorney general, see, e.g., William B. Rubenstein, On What a
"Private Attorney General" Is – and Why it Matters, 57 VAND. L. REV. 2129 (2004).

28

As in cases seeking market-share liability. See Sindell v. Abbott Labs., 607 P2d 924, 935-38
(1980).

29

Cf. Alice Erh-Son Tay & Eugene Kamenka, Public Law – Private Law, in PUBLIC AND
PRIVATE IN SOCIAL LIFE 67, 89 (S.I. Benn & G.F. Gaus eds. 1983).
30

See Dagan, supra note 5, at 148-52.

31

Cf. JAMES GORDLEY, FOUNDATIONS OF PRIVATE LAW: PROPERTY, TORT, CONTRACT, UNJUST
ENRICHMENT 11 (2006); Peter Cane, Distributive Justice and Tort Law, 2001 N.Z.L. REV. 401.
32

As the text implies, and as is true of any legal theory, the one offered here must partly be
assessed by its ability to perform across a range of practical questions. In particular, while my
theoretical discussion established (I hope) that the underlying normative foundations of private
law are not solely corrective, the plausibility of my stronger claim – that the structure of those
extra-corrective normative foundations is perfectionist – is mostly demonstrated by the following
reconstruction of some important doctrines.

10
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autonomists and instrumentalists: the private-public distinction. Here, as elsewhere, their
positions tend to be diametrically opposed. Devoted autonomists vigorously guard the
division between private and public law, insisting that these are two distinct legal
domains, obeying different logics and guided by different regulative principles.33 By
contrast, staunch instrumentalists—and critical legal scholars tend to be the bluntest
here—ridicule the private-public distinction as an arcane residue of legal formalism.34
The instrumentalist recommendation is simply to ignore this distinction and consider
private law as that part of public law that happens to regulate relations between private
parties.35
Not surprisingly, I find both these positions lacking. Autonomists are mistaken, since
the recourse of both public and private law to a social values foundation implies that the
private-public distinction is far from airtight and by no means natural or conceptually
inevitable. Even more significantly, this continuity between private and public law means
that private law, just like public law, should not be immune to a distributive analysis.
Private lawyers, like their public brethren, should (also) invariably consider the
distributive implications of the rules they advocate or apply.36
For good normative reasons, however, the law should retain the separate legal
construction of horizontal and vertical social interactions.37 The bipolarity of private law,
then, is not the only characteristic challenging the collapse of private into public law, and
such a radical move is also resisted by valid social values. Thus, some of our most
33

See, e.g., N.E. SIMMONDS, THE DECLINE OF JURIDICAL REASON, IN DOCTRINE AND THEORY IN
THE LEGAL ORDER 121, 128, 130-31 (1984); WEINRIB, supra note 7, at 204-31.
34

See, e.g., Duncan Kennedy, The Stages of the Decline of the Public/Private Distinction, 130 U.
PA. L. REV. 1249 (1982).
35

See, e.g., MARK KELMAN, A GUIDE TO CRITICAL LEGAL STUDIES 102-09 (1987); Karl E. Klare,
The Public/Private Distinction in Labor Law, 130 U. PA. L. REV. 1358, 1384, 1417-20 (1982).
For early incarnations of this view, see, e.g., HANS KELSEN, PURE THEORY OF LAW 280-83 (Max
Knight trans. 1967); Morris R. Cohen, The Basis of Contract, 46 HARV. L. REV. 553, 589 (1933).
36

See, e.g., HANOCH DAGAN, UNJUST ENRICHMENT: A STUDY OF PRIVATE LAW AND PUBLIC
VALUES (1997); Anthony Kronman, Contracts and Distributive Justice, 89 YALE L.J. 472, 501
(1980); Gregory C. Keating, Rawlsian Fairness and Regime Choice in the Law of Accidents, 72
FORDHAM L. REV. 1857 (2004).
37

Nothing in this claim implies the homogeneity of either side of the private-public divide. In
particular, preserving the private-public distinction (as reformulated herein) does not impinge
upon or undermine the heteregoneity of private law.
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important normative commitments—to freedom-enhancing pluralism and individualityenhancing multiplicity—justify adhering to, and indeed facilitating, the differentiation
between the private and the public so as to fracture and multiply human authority.38
Fundamental principles of democratic governance also justify imposing on public
authorities particularly demanding obligations of trust, which are inappropriate to most
(although not necessarily all) private actors. The private-public distinction serves as a
means for entrenching these expectations and the ideals for which they stand.
***
With these theoretical observations at hand, I turn now to the three examples I intend to
use as case studies, demonstrating that the account of private law sketched above
provides a better explanatory framework than both the autonomist and the instrumentalist
alternatives.

II. MARITAL PROPERTY
Marital property, an issue I have discussed at length elsewhere,39 will serve well as the
first example. It shows the kind of social values necessary for giving a credible
understanding of existing law. It also demonstrates the types of public concerns whose
guidance is more problematic to private law, meaning they should probably not be
allowed to define the ex ante entitlements of the litigating parties.
The starting point for any modern discussion of marital property law (at least in
liberal democracies) must be the rule of equal division upon divorce. Although this is a
relative late rule in marital property law, we can now hardly think of marital property law
without equal division, which is probably the feature least contested by courts,
commentators, and lay people alike, at least on theoretical grounds.40 It is therefore
surprising that the underlying justification for equality is far from settled.
38

See DON HERZOG: HAPPY SLAVES: A CRITIQUE OF CONSENT THEORY 156, 166-68, 173-75
(1989).
39

See Carolyn J. Frantz & Hanoch Dagan, Properties of Marriage, 104 COLUM. L. REV. 75
(2004).
40

See, e.g., Marsha Garrison, The Economic Consequences of Divorce: Would Adoption of the
ALI Principles Improve Current Outcomes?, 8 DUKE J. GENDER L. & POL’Y 119, 124 (2001).
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The main justification offered to this rule fits the autonomist conception of private
law because it does not refer to, let alone rely on, any social vision of the ideal marriage.
Rather, it rests on an understanding of private law as a realm of interaction between
autonomous individuals holding absolute property rights and invokes the contribution
theory that, in the Lockean tradition, reflects pre-legal notions of justice.41 Equal division,
in this view, simply reflects an accurate valuation of both spouses’ contribution, taking
into account non-market work and interpersonal support.42
But this seemingly appealing explanation is factually implausible. The non-market
contribution and the interpersonal skills of the spouse with less market power would not,
ordinarily, equalize the significant differences in market power unfortunately pervading
social life.43 To be sure, the intuition to equalize marital contributions taps into a deep
truth of marriage: it would be inappropriate for one spouse to think of the other as an
unequal partner, as a free-rider in the collective enterprise. But this truism is not based
on a meaningful objective calculation. In other words, while both spouses are certainly
expected to contribute to the marital community, desert is not the foundation of equal
division. Indeed, equal division stands against any sort of investigation into the interior
functioning of the marital community to determine individual desert. Fifty percent is the
number that best demonstrates that no party is more entitled to the marital resources than
the other.
Fleshing out this more plausible understanding of equal division, the most
fundamental and indisputable rule of marital property law, requires us to articulate an
ideal conception for the institution of marriage. I maintain that equal division can be
readily justified as a manifestation of the ideal of marriage as an egalitarian liberal
community. In this perfectionist vision, a commitment to marital community wherein
41

See STEPHEN BUCKLE, NATURAL LAW AND THE THEORY OF PROPERTY 149–52 (1991);
STEPHEN R. MUNZER, A THEORY OF PROPERTY 255–56, 285–87 (1990). The text should not be
read as an endorsement of Locke's tormented account of property, which has been extensively
and persuasively criticized. See, e.g., WALDRON, supra note 19, at 137-252; GOPAL
SREENIVASAN, THE LIMITS OF LOCKEAN RIGHT IN PROPERTY (1995).
42

See, e.g., AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION:
ANALYSIS AND RECOMMENDATIONS § 4.09, at 735 (2000); MARY ANN GLENDON, THE NEW
FAMILY AND THE NEW PROPERTY 63 (1981).
43

This is also why another proposed explanation, relying on the spouses’ hypothetical consent, is
dubious. See Frantz & Dagan, supra note 39, at 103.
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spouses share without reference to individual desert combines with a concern for nonsubordination and the protection of individual autonomy through, primarily, free exit.44
More precisely, the ideal of marriage as an egalitarian liberal community perceives
marriage as reflecting a plural subject that generates the potential for intimacy, caring and
commitment, and meaningful self-identification. The projects of marriage, including the
common management of resources, facilitate these virtues by providing opportunities for
an intensive, long-term fusion of the couple. This (partial) fusion, so crucial for the
success of marriage, forms the basis for the sharing principle. Sharing both the
advantages and difficulties of a joint life, infusing costs and benefits with an intersubjective character and rejecting any strict accounting based on individual merit, is the
linchpin of the marital community. But although the marital ideal is inherently
communal, it is also bounded by a commitment to autonomy as free exit and to equality
as non-subordination. No-fault divorce, the legal manifestation of spouses’ right to exit, is
an important feature of the ideal marriage because it clearly distinguishes between marital
communities as good for spouses and marital communities as exercises in self-denial. The
legal right to free exit is a prerequisite of a self-directed life, a precondition of the ability
to form, revise, and pursue our own ends. This right is particularly important in marriage
because, in the liberal conception, the communal goods of marriage are all part of the
good life for individuals, not a legal duty they must bear regardless of its continuing
appeal. Furthermore, the legal right to free exit is an important means for the continuing
reaffirmation of the spouses' plural identity. Finally, like autonomy, equality is also a
constraint and a core feature of the ideal of marriage. It is a constraint because disparity
in the control and possession of the goods of marriage, the most pervasive human
engagement, leads to subordination, which systematically and pervasively denies the
importance of one spouse and threatens his or her basic personhood. It is a core feature of
the ideal of marriage because subordination is a threat to the communal nature of
marriage itself; hierarchy, exploitation, and oppression subvert intimacy, caring and
commitment, and meaningful self-identification.
An important challenge to a marital property law that seeks to follow this ideal of
marriage is to provide institutional guarantees of gender equality to support the
44

The following paragraphs summarize the thesis developed in Frantz & Dagan, supra note 39.
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community of marriage in a liberal context of free exit. Equal division is one important
such means although, in an environment of pervasive gender inequality, it is certainly not
sufficient. Equal division treats each party identically and thus erases, for the duration of
marriage, men’s greater power to gather resources in the market. Moreover, equal
division of existing marital assets most clearly sends a message of ownership: the award
is not a social welfare handout, but an entitlement. Finally, not only does equal division
vindicate equality and thus also equal exit, but is also uniquely appropriate for the marital
community as a locus of plural identity. Equal division spreads the benefits and the risks
of sharing behavior equally between the parties, thus transforming personal pursuits into
joint endeavors.
To understand claims of spouses for fifty percent of the marital estate as expressing
the ideal view of marriage as an egalitarian liberal community along the lines of the
preceding paragraphs is to recognize the decisive place of social values in shaping this
important doctrine of private law. And yet, it would be both wrong and misleading to use
this example to justify private law instrumentalism or evoke concern among guardians of
the integrity of private law.
To see why, compare our case with Augustus' use of matrimonial law for population
policy,45 an example rightfully deemed obnoxious.46 The reason it so obviously
represents an abuse of private law is that the promotion of a population policy cannot
plausibly inform the entitlements of husband and wife against one another. This is not a
logical but rather a normative claim about the legitimacy of even considering the issue of
population policy when constructing the legal framework governing spouses' relationship.
Why should a spouse who infringes a governmental population policy be accountable to
the other? In fact, such a liability would easily make the parties' relationship appear less
attractive. By contrast, the ideal of marriage as an egalitarian liberal community does not
impose external goals on the parties’ bipolar relationship, meaning goals that are alien or
even potentially subversive to their relationship. The ideal of marriage as an egalitarian

45

Jansen & Michaels, supra note 1, at 364.

46

As Jansen and Michaels report, this use occurred “only shortly before … a principle of public
utility eroded all individual liberty… and became the guiding measure of all law under the
absolutistic, personal domination of the late [Roman] emperors.” Id.
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liberal community is what defines, or should define,47 the spouses’ ex ante entitlements
and hence their bilateral legitimate expectations. This ideal entails a property
configuration very different from the monistic Blakstonian model that autonomists
assume pervades private law. Once translated into legal doctrine, however, the ideal of
marriage as an egalitarian liberal community is simply the foundation of the bilateral
relationships within the marital community rather than an intrusive public policy.
The ideal of marriage can serve as an instance of an “internal social value,” and
population policy as one of an “external social value” that threatens to have an
illegitimate impact from outside on the spouses’ relationship. There are also hard cases,
however, of social values that fail to fit clearly on one or another side of the divide.
Consider the question of whether divorce law should address the issue of gender
discrimination. On its face, the challenge of gender imbalances is a clear example of a
social purpose external to the marital community and thus worth addressing only in an
instrumentalist understanding of private law. Yet, gender inequality is not a problem
merely for women individually but also for the institution of marriage, since serious
disparities between the post-divorce financial status of men and women48 give men
greater bargaining power within the marriage, raising the specter of subordination.49
If men and women entered and left marriage equally able to earn an income in the
market, the rule of equal property division would be perfectly consistent with the vision
of egalitarian marriage. But although equal division sends a message of equal entitlement
and partially neutralizes men’s greater market power vis-à-vis the resources of the marital
community, it falls short of adequately addressing this challenge.50 This predicament
47

As the text implies, understanding marital property law as grounded in the ideal of marriage as
an egalitarian liberal community yields suggestions for reform, both regarding the scope of the
marital estate and its governance during an intact marriage. See Frantz & Dagan, supra note 39,
at 106-19, 124-32 (endorsing a broad definition of the marital estate that encompasses any
changes effected during the tenure of marriage in the spouses’ earning capacity, and a recognition
of both spouses’ interests in the marital estate as present and vested during the marriage rather
than as mere expectancies that are only meaningful upon divorce).

48

See, e.g., LENORE J. WEITZMAN, THE DIVORCE REVOLUTION: THE UNEXPECTED SOCIAL AND
ECONOMIC CONSEQUENCES FOR WOMEN AND CHILDREN IN AMERICA 323–56 (1985)
49

SEE SUSAN MOLLER OKIN, JUSTICE, GENDER, AND THE FAMILY 147 (1989).

50

See Martha L. Fineman, Implementing Equality: Ideology, Contradiction and Social Change,
1983 WIS. L. REV. 789, 827-30.
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implies that a non-instrumental marital property law guided by the ideal of marriage as an
egalitarian liberal community, should offer an inevitably imprecise remedial response
mitigating the devastating consequences of gender inequality for marriage without
imposing its entire burden on spouses (read: men).
This is the role of the recent practice of rehabilitative alimony.51 Rehabilitative
alimony does not require former husbands to equalize their wives’ financial situations for
the remainder of their lives. This would impose a prohibitive exit tax on men,
undermining not only the autonomy of spouses but also the community as a whole,
constituted as it is of voluntary attachments. Rather, rehabilitative alimony is expressly
aimed toward self-sufficiency, giving women the tools to overcome their market
disadvantages. Its purpose is merely to cover the education or training of spouses with a
smaller income to enable them to support themselves better after divorce.52 These awards
are inherently time-limited, so that their impact on exit is restricted. To be sure,
rehabilitative alimony does place some of the burdens of gender discrimination on the
alimony-paying spouse, but this is hardly unfair because he too benefits from the
arrangement. To the extent that he desires the unique goods arising from communal
marriage, he benefits from lessening the threat that gender inequality poses to genuine
community. A limited alimony obligation enables him to participate in and benefit from a
good marriage without unduly compromising his autonomy.

III. MONETARY REMEDIES
My second example of the way social values inform private law without undermining its
distinctive features also builds on my previous work. This example shows more
particularly that even goals ostensibly public and thus unlikely to legitimately affect the
parties’ bilateral relationship fit, if properly analyzed, into the logic of correlativity,53
51

For a critique of other attempts to explain rehabilitative alimony, see Frantz & Dagan, supra
note 39, at 119-21.
52

See John C. Williams, Annotation, Propriety in Divorce Proceedings of Awarding
Rehabilitative Alimony, 97 A.L.R.3D 740, 743–44 (1980)
53

Cf. Peter Cane, Corrective Justice and Correlativity in Private Law, 16 OXFORD J.L. STUD.
471, 481-82 (1996).
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suggesting that the practical implications of the correlativity constraint may well be far
more modest than autonomists imply.
The current issue is the choice of monetary remedies for the infringement of
entitlements in such cases as trespass, conversion, or the breach of various types of
intellectual property rights. Prevailing doctrine reveals a variety of measures of recovery,
depending on the type of resource at stake.54 Thus, concerning some resources, the sheer
infringement of the plaintiff’s right triggers a rather severe measure of recovery that
allows her to choose between the fair market value of the resource or its unauthorized
use, and the net profit gained by the defendant. In American law, this is the case
respecting infringements of the plaintiff’s rights in her identity, physical integrity, or
land. On the other hand, the invasion of other types of resources triggers pecuniary
recovery only if the defendant employed improper means: the sheer appropriation of
trade secrets or pre-contractual expectations triggers no liability. In between these poles,
there are several other interesting points. Thus, the infringement of copyright allows the
plaintiff to choose between the fair market value of the copyright at issue and a
proportional part of the defendant’s profits. The infringement of patents, however, allows
a plaintiff only the recovery of fair market value.55
As I show elsewhere,56 this diversity of recovery measures regarding various
resources is neither chaotic nor unprincipled, but reflects the extent to which a
community perceives them to be constitutive of their possessor’s identity. The more
closely a resource is attached to its holder’s identity, the greater the degree of protection
accorded to it, and vice-versa. For our purposes, focusing on profits and fair market
value, the two measures of recovery most frequently used in such cases, should suffice.
The measure of profits discourages potential invaders from circumventing the bargaining
process and appropriating the protected interest without first securing its holder’s
consent. Thus, the measure of profits deters non-consensual invasions. Entitling the
resource holder to any net profit the invader may have acquired from the appropriation
54

This was first noted in Daniel Friedmann, Restitution of Benefits Obtained through the
Appropriation of Property or the Commission of a Wrong, 80 COLUM. L. REV. 504, 512-13, 55657 (1980).
55

For a fuller account, see DAGAN, supra note 36, at ch.4.

56

Id., at ch.2.
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effectively undoes the forced transfer. Therefore, a profits remedy implies that transfers
are legitimate only by obtaining the plaintiff’s consent ex-ante, thereby vindicating her
control over the breached entitlement. Prescribing a remedy of fair market value is
significantly different. Fair market value is what the defendant would presumably have
had to pay to the plaintiff had she not circumvented the bargaining process, even if we
take the plaintiff’s consent to the transfer for granted. As a remedy, it does not deter
appropriations; at times, it may even encourage them. In the absence of a better proxy,
fair market value measures an entitlement’s objective level of well-being or utility to its
holder.57 Fair market value aims to secure for the plaintiff (merely) the value of the utility
that the appropriated resource embodies. Thus, an award of fair market value vindicates
the plaintiff's well-being.
Autonomists, who struggle to justify the existing doctrinal heterogeneity, are
particularly troubled by deterrence. They perceive deterrence as a public purpose, perhaps
the most paradigmatic public purpose, which cannot be accommodated within the
correlative nature of private law justifications.58 Properly analyzed, however, the choice
between the compensatory measure of fair market value and the deterring measure of
profits does not implicate any purpose extrinsic to the parties' relationship. Rather, it
requires choosing between two types of entitlements that define this very relationship.
The profits measure reflects and reverses a breach of the plaintiff’s entitlement to control
the resource, while the fair market value reflects and reverses a breach of her entitlement
to the well-being embodied by the resource. The claims to control and well-being are
inherent in the plaintiff’s entitlement. These claims entail the applicable measures of
recovery in the very strict way that correlativity requires.
Thus, where the law applies the libertarian model of rights and seeks to vindicate the
control of a resource holder, it should effectively deter potential infringements by
entitling the plaintiff to profits from conscious infringements. Tailoring the remedial
response to the standard of effective deterrence need not be construed as an attempt to use
the event of the wrong to try to make the world a better place in the future. Rather, a
57

“Objective” is used here in the sense that the protected utility does not include any
psychological utility an owner may produce merely by control over the resource.

58

See Weinrib, supra note 7.
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deterring measure of recovery – the ex post parallel to the injunctive relief – is entailed by
law's commitment to take the plaintiff's control seriously; to demonstrate to the defendant
that infringing the plaintiff's entitlement is not something she could gain from.59 In other
words, where a profits measure of recovery is appropriate, deterrence is entailed by an
entitlement to control and is thus intrinsic to the parties’ relationship. By contrast, where
the only legitimate claim of the plaintiff respecting the resource is to the well-being it
embodies, she is (only) entitled to the fair market value of its use or alienation. When the
entitlement is utilitarian, even an intentional circumvention of the market should not
trigger any additional recovery. If we are not to legislate by definitions, we must
acknowledge that both alternatives as well as other possible measures of recovery and
their corresponding rationales are possible and, at least on their face, legitimate for any
type of infringement (for instance, of proprietary and nonproprietary interests alike). A
normative discussion which refers to the ideal reconstruction of the relationship of the
type of parties under consideration (and possibly to other public values) is needed to
choose amongst these options.
Furthermore, insofar as control and well-being are concerned, the autonomists’
distinction between the internal relationship of particular parties on the one hand, and
external social purposes on the other, is misleading. The fear of imposing external social
values on a defendant, who thereby becomes an instrument for society’s broader goals, is
groundless. These goals, the social visions respecting the parties’ relationship, will
inevitably define their initial entitlements.60 It is only by reference to these choices that
the injunction to correlate the defendant’s liability and remedy to the plaintiff’s
entitlement is intelligible and normatively desirable.
This analysis, however, does not imply that correlativity allows any type of public
concern to guide the law of remedies. Consider rare cases in which private law allows a
plaintiff to recover the entire gross proceeds the defendant captured from infringing the
plaintiff's entitlement, forbidding the plaintiff to deduct the costs he has in fact incurred in
obtaining them. The correlativity constraint explains why this pecuniary remedy is indeed
59

This is why where the risk of under-enforcement is serious and systemic, the law should apply
– and frequently does apply – a multiplier. See infra note 65 and accompanying text.

60

Cf. Ariel Porat, Questioning the Idea of Correlativity in Weinrib’s Theory of Corrective Justice,
2 THEORETICAL INQUIRIES IN LAW 161, 172, 174 (1999).
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rare. The recovery of proceeds measure does more than vindicate the resource holder’s
control. It also expresses society’s condemnation of the invader’s antisocial behavior, as
evident in the punitive forfeiture of part of the defendant’s own estate. But condemnation
is mostly external to the parties’ relationship.61 Social condemnation cannot be easily
condensed into the scope of the plaintiff’s entitlement, and we usually have no reason to
think that the plaintiff is also entitled to society’s disapproval of the defendant’s behavior.
Quite the contrary: absent any countervailing reason,62 the law is justified in sticking to
its convention of endowing only state officials with the authority to condemn, stigmatize,
and punish.63 Allowing private law plaintiffs to take over the task of social condemnation
would have (at least in most cases) distorted our ideal construction of the relationship
between wrongdoers and their victims as well as undermined the very public purpose of
social condemnation.
This constraint is important but rather limited because, as noted, as long as the public
purpose (or social value) is capable of legitimately informing the ex ante definition of
people’s entitlements, it is not external to the parties’ relationships. Because entitling
individuals to society’s condemnation is problematic, punishment should have no role in
private law. Entitling them to the well-being embedded in their resource or to control
over it (or to both), however, is perfectly sensible. Both compensation and deterrence,
then, are proper goals of private law’s pecuniary remedies.
This conclusion further emphasizes the limited nature of the constraint posed by the
injunction of correlativity, because it means that correlativity does not necessarily rule
out all forms of aggravated damages from private law. Thus, because correlativity
endorses compensation as an important goal of private law remedies, it also allows
aggravated damages addressing the aggravated injury inflicted on the plaintiff by the
61

Ernest J. Weinrib, Punishment and Disgorgement as Contract Remedies, 78 CHI.-KENT L. REV.
55, 90-91 (2003)
62

As the text implies, I am not claming that no such reasons could be adduced. See, e.g., Dan M.
Kahan, Privatizing Criminal Law: Strategies for Private Law Enforcement in the Inner City, 46
UCLA L. REV. 1859 (1999).

63

See, e.g., CESARE BECCARIA, ON CRIMES AND PUNISHMENT 58 (Henry Paolucci trans., BobbsMerrill 1963) (1764) ("the right to inflict punishment is a right not of an individual, but of all
citizens, or of their sovereign"); ROBERT NOZICK, ANARCHY, STATE, AND UTOPIA 138 (1974)
("the victim occupies the unhappy special position of victim and is owed compensation, [but] he
is not owed punishment").
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defendant's malevolence, which injures her feelings of dignity and self-worth.64
Similarly, because correlativity accepts deterrence as a legitimate goal of private law
remedies, it allows a seemingly confiscatory portion of a monetary award if calculated in
a way that confirms the plaintiff’s control, given the systematic and significant
probability of under-enforcement (of her own right!).65 In both cases, aggravated
damages properly respond to the defendant’s wrong by establishing the plaintiff’s
entitlement to (respectively) well-being and control.

IV. A RIGHT TO ENTRY
Limits on the right of individual or group property owners to exclude, either by refusing
to sell or lease or by insisting that non-owners do not physically enter their land, are
usually discussed in terms of the legitimacy or desirability of allowing public law to
infiltrate private law.66 This is an admittedly important question, but one which I wish to
suspend.67 Instead, the following pages address the limits of exclusion from the
perspective of private law per se, and ask whether private law allows, or even requires,
some scope for non-owners’ right to entry. Although my discussion here is fairly general,
it is informed by three types of cases in which existing law limits exclusionary practices
and recognizes non-owners’ right to entry: common-interest communities law, landlordtenant law, and the law of public accommodations.68
In one and quite obvious sense, the prevailing framework for analyzing these cases
as involving the impact of public law challenges the autonomy of private law. In another
64

See Weinrib, supra note 61, at 91, 98. See also Marc Galanter & David Luban, Poetic Justice:
Punitive Damages and Legal Pluralism, 42 AM. U. L. REV. 1393, 1432 (1993).
65

See Hanoch Dagan & James J. White, Governments, Citizens, and Injurious Industries, 75
NYU L. REV. 354, 420-22 (2000).
66

See, e.g., Kevin Gray & Susan Francis Gray, Civil Rights, Civil Wrongs and Quasi-Public
Space, 1 EUR. HUM. RIGHTS L. REV. 46 (1999).

67

Because I do not find the distinction between private and public law necessarily hermetic, I
tend to be sympathetic to the idea that public law values can inform private law doctrines. In what
circumstances would such influence, as well as its manner and degree, be viewed as legitimate,
cannot be determined a priori but should rather be prescribed according to whatever seems
appropriate for the category at hand.

68

There are more manifestations of such a right to entry which are best explicated by reference to
the values of property, notably the doctrine of necessity. See GORDLEY, supra note 31, at 130-39.
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sense, however, it fits the autonomists’ understanding of private law, since both
opponents and proponents of the approach that allows such impact assume that the right
to entry is anathema to private law. This (implicit) presupposition is probably premised
on the Blackstonian understanding of property that, as noted, is associated with the
autonomist position. But this understanding, again as noted, is unable to do the work
ascribed to it because the entitlements configuration of each property institution from
which correlavity is measured is always determined by the pertinent social values.
Therefore, in order to determine whether a right to entry exists at all and, if so, what is its
scope, we need to reflect on the prescriptions of the pertinent social values and their
possible accommodation within the correlativity constraint of private law. This exercise
shows that an a priori dismissal of the right to entry is by no means entailed by the
relevant values. Quite the contrary: at least some of these values—some of the very
justifications of the property institutions at hand—in fact point to substantial, albeit wellcircumscribed, limits of the owners’ right to exclude, as well as to important reasons for
allowing entry to non-owners.69 The convergence of these normative conclusions
explains why, in some cases, the right to entry can, and indeed should, be recognized as a
necessary outgrowth of private law rather than as an embarrassing aberration. (I use the
term "convergence of normative reasons" advisedly. As we will see, these reasons are
not relational, so that they would not qualify under the account of correlativity of staunch
autonomists. Nevertheless, as I hope to show, their convergence is thick enough to
justify the responsiveness of the [correlative] entitlements of property owners and
potential entrants.)
Despite the diversity of the property institutions at stake, all implicate three
important values: autonomy, personhood, and community. None of these values sanctions
an absolute right to exclude; furthermore, in varying degrees, they even positively require
curbing such a right and recognizing the right to entry of non-owners.70
69

Cf. Joseph W. Singer, No Right to Exclude: Public Accommodations and Private Property, 90
NW. U.L. REV. 1283, 1303, 1466 (1996).
70

Other contexts where the property value of welfare (or utility) is prominent are also likely to be
amenable to a similar conclusion. Generally, allocating the entitlement to determine the time and
terms of a resource’s use with its owner is efficient but may, in some cases, do a disservice to
social welfare if the law were to strictly sanction an owner's refusal to sell or lease (generally or
to a certain subset of potential entrants). One such well-known category of cases involves
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Although autonomy appears to be the most obvious property value supporting a
rigid right to exclude, in fact it does not. As a general, right-based justification of
property, the idea that personal autonomy requires individual property rights implies that
every human being is entitled to some property or, more precisely, entitled to the property
needed to sustain human dignity.71 Furthermore, even if we focus on property's role in
protecting people's negative rather than positive liberty, no absolute right to exclude
necessarily follows. Indeed, private property protects people’s independence and security
because it tends to decentralize (spread) decision-making power. Its protective effect,
then, is not universally significant but rather particularly important to those who are
either part “of the non-organized public… or of a marginal group with minor political
clout.”72 The combination of these positive and negative aspects (the special significance
of providing non-owners access to property on the one hand, and the inverse relation
between an owner’s wealth and power and the importance of safeguarding her right to
exclude on the other hand) point to categories of cases in which the non-owners’ claim to
entry rather than the owners’ claim to exclude derives from our commitment to
autonomy.73
Similar and possibly more pointed conclusions emerge from the analysis of the
personhood value of property. Whereas ownership of a fungible property plays a purely
instrumental role in an owner's life, holders of constitutive resources are personally
attached to their properties since and insofar as they reflect their identity, because such
instances where high transaction costs, caused by the number of parties involved or by their
placement in a bilateral monopoly, is likely to preclude efficient transactions. See respectively
Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One
View of the Cathedral, 85 HARV. L. REV. 1089, 1094-95 (1972); Stewart E. Sterk, Neighbors in
American Land Law, 87 COLUM. L. REV. 55, 70-74 (1987). In such cases, the correlativity
constraint applies quite straightforwardly because when welfare is the justification of property, it
would ex ante curtail the right to exclude when this is likely to be welfare-reducing, while
prescribing the corresponding rights to entry when they are welfare-enhancing.
71

See JERAMY WALDRON, Homelessness and the Issue of Freedom, in LIBERAL RIGHTS 309
(1993); Joseph William Singer, Rent, 39 B.C.L. REV. 1, 39 (1997).
72

Hanoch Dagan, Takings and Distributive Justice, 85 VA. L. REV. 741, 752 (1999).

73

See Joseph William Singer & Jack M. Beermann, The Social Origins of Property, 6 CAN. J.L.
& JURISP. 217, 228, 242-45 (1993) (arguing that property requires “an ongoing commitment to
dispersal of access” and insists that we design our property system so that it dynamically ensures
that “lots of people have some” property and that “pockets of illegitimately concentrated power”
– i.e., property – do not re-emerge).
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resources are external projections of their personality.74 Hence, the same property value that
is particularly strict about curtailing a non-owner’s demand to enter (or purchase, lease, use,
physically enter) a constitutive resource, may be almost indifferent regarding a fungible
resource. In some cases, the position of the personhood value of property is virtually
reversed: when a resource is fungible for its owner but constitutive for another (say: its longterm lessee), the personhood value of property is particularly suspicious of the owner's claim
to exclude that particular other.75
Finally, consider the property value of community. Property institutions can, and often
do, create an institutional infrastructure that facilitates the long-term cooperation necessary
for successful communities fostering human flourishing.76 Community, by definition,
requires some demarcation from the broader society, and thus some measure of practical and
symbolic exclusion.77 But not every type of exclusion is sanctioned. The ways property
serves community cover a wide spectrum, ranging from close-knit cultural communities to
much thinner ones, where co-ownership is itself a significant medium for creating shared
community values.78 Both types of situations prescribe only specific types of reasons
legitimizing exclusion. One pole authorizes exclusion if, and only if, exclusion is required to
preserve the community’s ex ante distinction from the surrounding society (as when
segregation is practiced by a minority group to preserve its distinctive culture and way of
life), and is indeed needed to sustain a prosperous proprietary community.79 At the other
pole of the spectrum, involving a community partly constituted by the property structure,
74

For a synthesis of the philosophical and social-scientific literature on the subject, see DAGAN,
supra note 36, at 38-42.
75

See Margaret Jane Radin, Residential Rent Control, 15 PHIL. & PUB. AFF. 350 (1986). For
another argument for the right to entry based on the Hegelian account of the personhood theory of
property, see William N.R. Lucy & Francois R. Barker, Justifying Property and Justifying Access,
6 CAN. J.L. & JURISP. 287, 309-17 (1993).
76

See generally Hanoch Dagan & Michael A. Heller, The Liberal Commons, 110 YALE L.J. 549
(2001).
77

See Gregory S. Alexander, Dilemmas of Group Autonomy: Residential Associations and
Community, 75 CORNELL L. REV. 1, 37-39, 51-52 (1989); Clayton P. Gillette, Courts, Covenants,
and Communities, 61 U. CHI. L. REV. 1375, 1394-95 (1994).
78

See Elinor Ostrom, Community and the Endogenous Solution of Commons Problems, 4 J.
THEORETICAL POL. 343, 347-50 (1992).
79

See Eyal Benvenisti,"Separate but Equal" in Allocating Israeli Land for Residency, in LAND
LAW IN ISRAEL: BETWEEN PRIVATE AND PUBLIC 547, 553-65 (Hanoch Dagan ed., 1999) [Heb.].
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limitations on entry are even more restricted and justified only insofar as they either prevent
inclusion of “bad cooperators” likely to jeopardize the success of the commons property, or
enhance shared cooperative values that are a necessary condition of such success.80 The
community value of property is not only reluctant to sanction broad exclusionary practices
but, in some cases, even positively requires entry. Our entire citizen body is also an
important human community, so that preserving open boundaries between sub-communities,
at least to some extent, also serves the community value of property.81
Without pretending to offer a comprehensive account of any one of the doctrines at
stake, the current state of the law can be shown to be roughly in accord with these theoretical
observations. The law of common-interest communities, for instance, justifiably polices
exclusionary practices of residential communities insofar as they are used against, rather
than by, cultural minority groups,82 and when exclusionary practices unreasonably limit the
mobility of the excluded persons and thus their autonomy.83 Similarly, landlord-tenant law
vigorously protects the right to exclude in intimate settings, where the owner's
personhood value trumps any possible interest of potential entrants. Yet, it reverses this
rule and recognizes a rather capacious right to entry where the lessor is a commercial
entity, in particular where the refusal to rent is contemptuous, namely, related to
conspicuous features of the potential lessee's identity.84 Finally, public accommodations
law also reflects the proper adjustment of the content of ownership concerning a place that is
mostly instrumental for its owner but functions as a locus of opportunities for personal
development85 and significant socialization for other members of the public.86 In other

80

See Dagan & Heller, supra note 76, at 571.

81

See Kevin Gray, Equitable Property, 47(2) CUR. LEGAL PROBS. 157, 213 (1994).

82

See, e.g., Roderick M. Hills, Jr., You Say You Want a Revolution? The Case against the
Transformation of Culture through Antidiscrimination Laws, 95 MICH. L. REV. 1588, 1592-1614
(1997).
83

See Clayton P. Gillette, Courts, Covenants, and Communities, 61 U. CHI. L. REV. 1375, 1437-39
(1994).
84

See generally Fair Housing Act, 42 U.S.C 3601.

85

See Gray, supra note 81, at 173-74.

86

See Singer, supra note 69, at 1476.
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words, this persistent doctrine87 prescribes a right to entry that is determined by a fine-tuned
balance between the owner’s reduced personhood interest and key autonomy and
community interests of potential entrants.
In all three bodies of law, non-owners who fall within categories of cases in which the
law recognizes a right to entry can typically carry the burden of justifying the imposition of
this burden on defendants vulnerable to such claims. Such potential plaintiffs can surely face
the question of why they should be entitled to remedy, and why the said remedy should
enforce their entry. But they can also face the additional justificatory burden of private law,
and explain why the defendants at hand—common-interest associations, lessors, and owners
of public places such as hotels, restaurants, or shopping malls—should be the ones who
carry the burden. At times, the reason is straightforward, as when potential defendants enjoy
a local monopoly in the relevant area. But the scope of legitimate entitlements to force entry
is not limited to these extreme instances and also includes cases that do not involve a
monopoly but, due to the convergence of local owners' attitudes in a certain area, make a
non-owner’s right to entry virtually meaningless without the power to curtail these owners'
exclusionary practices.

CONCLUDING REMARKS
Private law is unique due to the correlativity of defendant's liability and plaintiff's
entitlement. This characteristic seemingly entails the radical autonomy of private law,
making the language of social values intrusive and inappropriate for private law
discourse. As is often true of first impressions, however, this one too is misleading. The
entitlements prescribed by private law, the very baselines from which correlativity is
measured, must be determined by, or at least examined against, our collective values.
There are, to be sure, limits to the kinds of public values that any particular plaintiff can
invoke, and not every social interest can be legitimately enlisted as a foundation for a
plaintiff's entitlement to extract a specific remedy from a specific defendant, but we have
no a priori litmus test for the legitimacy of such an exercise. Even the determination of
87

For the history of this doctrine, see Gray & Gray, supra note 66, at 80-100; Singer, supra note
69.
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whether a putative value is extrinsic to the parties’ relationship requires detailed
deliberation on the reasons for and against allowing an arguably desirable state of affairs
to be brought about by a private law claim, and these very reasons rest on our collective
values.88 Indeed, while institutions personifying the state, such as legislatures or courts,
may be more or less present in private law discourse, our collective values will always be
there.89

88

Therefore, we cannot rule out a priori that the use of consumer law for furthering market
competition and trade could be justified without violating the correlativity constraint of private
law. But cf. Jansen and Michaels, supra note 1, at 355-56, who argue that it “can be understood
only from an instrumentalist point of view.”

89

As the text implies, I believe that from a qualitative and substantive – as opposed to
quantitative and institutional – perspective, globalization need not, indeed should not, make a
difference to private law. Private law was, is, and should remain the law governing various types
of horizontal spheres of relationships deserving of critical, interpretive respect. Thus,
globalization may affect the level of institution which should shape the future development of
private law – it may require that some transnational body scrutinize its content vis-à-vis our
global collective ideals about the important social institutions governed by its rules. But this does
not, or at least need not and should not, change the interpretive discourse which characterizes
private law at its best, as I have attempted to demonstrate in this essay.
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