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I. PRIOR LAW

The majority of American jurisdictions apply state contract law in analyzing the validity
and enforceability of covenants not to compete in physician employment contracts." Under
contract law, these jurisdictions have adopted a “reasonableness test.”?> The determination of
reasonableness is a question of law.> A minority of jurisdictions does not apply a test of reason,
but instead have enacted statutes prohibiting noncompetition covenants, with limited exceptions,*
or have interpreted state antitrust statutes as prohibiting such covenants, with limited exceptions.”

In 1960, the American Medical Association (AMA)® published an opinion stating that
there is no ethical ban against “reasonable agreement[s] not to practice within a certain area.”’
In 1971 and again in 1972, the AMA refused to declare a complete ban of all such restrictive
covenants.® 1n 1980, the AMA adopted the position, still effectual today, that covenants not to
compete are not in the public interest since they “restrict competition, disrupt continuity of care,
and potentially deprive the public of medical services.” The AMA provided such covenants are
only unethical if they are “excessive in geographic scope and duration” or if they do not support
a patient’s right of free choice of a physician.'® The Tennessee Board of Medical Examiners,™
the statutory agency responsible for supervising physicians in Tennessee, has adopted the AMA
Code of Medical Ethics as a “regulatory policy.”*? Thus, a violation of the AMA Code amounts
to a violation of Tennessee’s public policy.™

One of the first cases to address contracts with a covenant not to compete by Tennessee
courts was Turner v. Abbott,* in which the defendant dentist entered into an employment
contract with a covenant not to open an office or practice dentistry in the same town and
immediate vicinity as the plaintiff’s office after ceasing to work for plaintiff.™ To determine the

enforceability of such noncompetition covenants, the Turner court developed the following rule:
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A covenant not to pursue one’s trade or profession, with reasonable limits on time and place, is
enforceable as not contrary to public policy.*® The court found that the covenant in this case did
not impose a great burden on the defendant and was in no way harmful to the public interest, and
was, thus, reasonable and enforceable.'’

In Allright Auto Parks v. Berry,'® the Tennessee Supreme Court set forth four factors to
be considered in the determination of whether a noncompetition covenant is valid and
enforceable: 1) consideration supporting agreement, 2) threatened danger to employer in the
absence of such an agreement, 3) economic hardship imposed on employee by such a covenant,
and 4) whether or not such a covenant is inimical to public interest.® Covenants not to compete
are not favored by law because they are restraints of trade, but are not considered to be per se
invalid, and will be enforced if found to be reasonable.’’ The modern trend of courts is to
construe covenants not to compete favorably to the employee.?

Additionally, for a noncompetition covenant to be enforceable, there must be time and
territorial limits, which are sufficiently narrow to protect the employer’s business interests.? In
Allright, the noncompetition covenant prohibited the defendant from working in any of the 46
cities in which his former employer operates for a period of five years.”® However, during his
employment, the defendant had only worked in three of these cities.?* The court found that this
covenant restricted the defendant employee from territory in which he/she never worked for the
former employer and was, thus, unreasonable and unenforceable because the limitation was
overly broad and unnecessary to protect the employer’s business interests.”®

These factors were reiterated in Hasty v. Rent-A-Driver®, in which the Tennessee
Supreme Court found that the prevention of ordinary competition cannot be a “threatened

danger,” or a legitimate protectable business interest.” Rather, the employer must have required
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the covenant in order to prevent future unfair competition as a result of advantages the employee
may gain throughout his employment.®® Other legitimate interests recognized by the Hasty
court, as well as by many other courts,” include trade secrets and other confidential
information.®® Customer contacts,®* specialized training,* referral sources,* and good will** are
additional interests that have been distinguished as protectable by noncompetition covenants.

Other jurisdictions have adopted essentially the same reasonableness test, requiring
consideration of four different factors: 1) does the covenantee (employer) have a legitimate
protectable business interest, 2) is the covenant reasonably narrow in scope and time to protect
that interest, 3) will enforcement of the covenant unduly burden the covenantor (employee), and
4) will enforcement of the covenant be adverse to the public interest.>> Some jurisdictions have
ruled that contracts must be supported by consideration®, while others have found no such
requirement,®’ in order for the covenant to be enforceable. Though there may be minute
differences among factors considered by jurisdictions, the ultimate purpose of the test remains
the same: “to balance the opposing objective of promoting free economic competition and
protecting employers from unfair competition and upholding freedom of contract.”*

In Iredell Digestive Disease Clinic v. Petrozza,* if the covenant not to compete was
enforced, the defendant physician would be unable to practice, creating a monopoly for the
former employer, which may lead to increased costs, a shortage of adequate health care, and a
denial of patient choice.”> The court determined since this would constitute substantial harm, not
mere inconvenience, to the public, the public’s interest in adequate health care outweighs the
parties’ freedom of contract.** The burden to prove substantial public harm is on the party

f.42

seeking relief.”™ The dissent asserted that the availability of other doctors should be considered
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in conjunction with the importance of protecting an establishment which one has built up and the
desire not to allow one to benefit from another’s labor.*®

In a minority of jurisdictions, some courts have enacted state statutes banning such
covenants, with limited exceptions,** while other courts have interpreted state antitrust statutes as
providing a blanket prohibition of covenants not to compete, unless specifically statutorily
authorized.”® In Bosley Med. Group, the court found that the State of California had abandoned
a reasonableness test to determine the validity of covenants not to compete in 1872, when the
legislature enacted Civil Code sections addressing such.*’ Since that time, any covenant not to
compete has been found to be void unless specifically authorized by the relevant sections.*® In
Bosley, there was a covenant not to compete and a stock purchase agreement.*® The court agreed
with the defendant that the stock purchase plan was just an attempt to circumvent the State’s
established policy and found the covenant to be unenforceable.*

In Bergh,** the court found that the State of Florida had enacted statutes, declaring that
contracts by which one is restrained from exercising lawful profession, trade, or business are
void unless falling within one of two subsections.®* The plaintiff contended the covenant in this
case fell within one of these subsections exemptions, but the court found the subsection did not
address exercise of profession or trade, only business.>® Thus, the court found the covenant was
unenforceable as being violative of the State antitrust statute.>

Il. THE COURT’S ANALYSIS

In Murfreeshoro Medical Clinic v. Udom, the Tennessee Supreme Court held that all
covenants not to compete in physicians’ employment contracts are void and unenforceable,
unless specifically provided for by statute.®® First, the court identified the test of reason

enumerated by the court in Allright Auto Parks®’ and Hasty,*® which reflects that a covenant will
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be enforced if there is a legitimate business interest and the covenant reasonably protects that
interest.® The court found that noncompetition covenants in the medical profession, similar to
the legal profession, generate many concerns about the public good. ®® The concerns identified
are that such covenants may lead to less physicians practicing in a particular community,
resulting in decreased health care access and competition, and, thus, higher costs and reduced
quality of care." The court also highlights the AMA’s position, since 1980, that covenants not
to compete are not in the public interest.®

Next, the court expresses its surprise that courts continue to apply the established
reasonableness test to determine the validity of noncompetition covenants on a case by case
basis, with little or no reliance on the AMA’s ethical concerns.®® The court goes on to find
support for its position in cases in which the courts found the relationship between a doctor and
patient to be entitled to “unique protection” and, thus, physicians’ noncompetition agreements
should be “strictly construed.”® The court also emphasizes the fact that Colorado, Delaware,
and Massachusetts have enacted statutes®™ providing for a blanket prohibition of covenants not to
compete in physicians’ employment contracts, as well as the fact that courts in other jurisdictions
have construed state antitrust statutes as applicable to and prohibitive of such covenants between
physicians.®®

The court uses these decisions to transition into a discussion of Tennessee Code
Annotated section 63-2-204,” which validates noncompetition covenants in physicians’
employment contracts in two limited circumstances, subject to several conditions: 1) when the
employer is a hospital or an affiliate of such,®® or 2) when the employer is a “faculty practice
plan.”®® The court found that allowing for only two exceptions to the prohibitive statute,

considering it was well known that such noncompetition covenants were disfavored by state law
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and completely prohibited in the legal profession, reflects the legislature’s hesitation to find such
covenants as valid and enforceable.”

Finally, the court related the medical profession to the legal profession, as both generate
relationships and dealings that are “consensual, highly fiduciary, and peculiarly dependent on the
patient’s or client’s trust and confidence in the physician consulted or attorney retained.””* The
court reasoned that consequently, there were important public policy implications in enforcing
covenants not to compete, since a patient’s or client’s right to choose and right to continue
established relationships in such professions are “fundamental” and cannot be restricted.” These
public policy concerns, in conjunction with reliance on the AMA’s ethical standards’® and on the
state’s prohibitive statute,” led the court to conclude that covenants not to compete in physician
employment contracts are unenforceable, absent statutory authorization.”

The dissent does not believe that Tennessee statute,”® by specifically validating
noncompetition covenants in two circumstances, thereby prohibits enforcement of such
covenants in all other circumstances in physician employment contracts.”” The dissent analyzes
the legislative history behind the addition of subsections (d) and (e), which describe the two
circumstances in which restrictive covenants are allowed in physicians contracts, and concludes
that the addition of the subsections did not substantively change the law, merely clarified pre-
existing law, which permitted covenants not to compete in some physician employment
contracts.”® This reflects the legislature’s intent to regulate only some covenants, as opposed to
providing for an outright ban of all such covenants.”

The dissent further asserts that the court does not establish the ethical standards for
physicians, as it does for attorneys, but rather, the state Board of Medical Examiners does s0.%°

The dissent also believes that noncompetition covenants that are not addressed statutorily
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addressed may be deemed enforceable if they are found to be reasonable and not adverse to the
public interest, in accordance with the traditional test of reason.®* The dissent agrees with the
jurisdictions that scrutinize restrictive covenants in physicians’ employment contracts more
closely than covenants not to compete in commercial contexts.®

The dissent finds that in applying this test, discussed above in Section I, the time and
territorial limitations of Tennessee Code Annotated section 63-2-204% may be “instructive in
determining the reasonableness of the restriction at issue.”®* The dissent finds the territorial
limitation of 25 miles is overly broad to protect MMC’s interest in protecting its patient base, the
restriction imposes an undue hardship on Dr. Udom, and there is no harm to the public.?® Thus,
the dissent concludes that in weighing all of these considerations, this particular covenant is
unreasonable and unenforceable.®

I1l. PERSONAL ANALYSIS

The majority in Murfreesboro Medical Clinic v. Udom®’ departs from the common law
analysis of reasonableness and instead relies on an improper interpretation of both the AMA’s
Code of Medical Ethics® and Tennessee Code Annotated § 63-6-204,%° placing Tennessee in the
minority of jurisdictions.*® By abandoning the traditional reasonableness test, which guides
courts through a comprehensive, factual analysis of a covenant not to compete on a case-by-case
basis, the court fails to adequately consider the possible repercussions of allowing Dr. Udom to
practice in the restricted area. In its broad adoption of essentially a complete ban on such
covenants, the court also fails to address the impact of its decision on the medical community, in
regards to both covenants already in place in contracts and those that may no longer be formed

and enforced.™
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As discussed in the dissent, the legislative history of Tennessee Code Annotated § 63-6-
204% does not support the majority’s construction, since it was not the legislature’s intent for the
statute to provide for a complete ban of covenants not to compete in physicians’ employment
contracts.*® The court properly discusses the AMA’s position on such covenants, as not in the
public interest, but construes it in an improper manner. Its curiosity as to why other courts have
not relied heavily on it may have been alleviated by conducting a thorough analysis of the
AMA'’s position.

Though the court makes a compelling argument describing the similarities in
lawyer/client and doctor/patient relationships, covenants not to compete are distinctive among
the professions in that the American Bar Association (ABA) has expressly prohibiting almost all
of them in DR 2-108(A) of the ABA Model Code of Professional Responsibility®*, while the
AMA has only discouraged such covenants.®*® When Section 9.02 is read in context, it is
improper to conclude that the AMA intended to ban all noncompetition covenants.®® If this was
the AMA’a actual intent, it would have simply expressly stated as such.”” If the court had
properly construed the AMA’s position, that “restrictive covenants are unethical if they are
excessive in geographic scope or duration in the circumstances presented, or if they fail to make

%8 it would have been evident that it

reasonable accommodation of patients’ choice of physician,
essentially mirrors the common law test that such covenants be reasonable and not adverse to the
public interest to be enforceable.”

A proper comprehensive analysis per the state’s common law reasonableness test would
have required the court to consider whether there was consideration, whether Murfreesboro

Medical Clinic (MMC) had a legitimate business interest protectable by this covenant, was the

covenant reasonable in time and geographic scope, would enforcement of the covenant result in
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economic hardship on Dr. Udom, and would enforcement of the covenant cause public harm,
supporting enforceability of the covenant.!®® This approach would also have allowed for
consideration of further information, such as the fact that Dr. Udom did not terminate the
contract, but rather MMC did so for no stated reason, and that Dr. Udom attempted to obtain
employment as a hospitalist,"”* believing since he would not be in competition with MMC for
patients, it would not be violative of the covenant.'®> Consideration of all of these factors could
possibly have resulted in the court finding the covenant not to compete was unenforceable,'® if
not outweighed by the public’s interest in a patient’s right to free choice of a physician.'®

Instead, the Udom court took an approach which ignored decades of precedent and
resulted in an unnecessarily broad and questionable ban on covenants not to compete. By
completely banning any such covenants not specifically statutorily authorized, the court
abandons any consideration of reasonableness and the impact on the public, which may have
rendered the covenant as enforceable under common law. Additionally, the court does not define
the scope of its decisions. Two of the three state statutes cited by the court in support of its
decision to ban such covenants actually validate them when there is a provision allowing for
recovery of compensation.'® However, the Udom court does not address the “buy-out” clause at
all and provides no guidelines on whether the inclusion of such a clause would enable employers
to create enforceable covenants not to compete in physicians’ employment contracts in the state
of Tennessee.'®

In allowing such an exception, the Udom court’s decision would have provided private
medical practice groups with a means of protecting current investments they have made in
recruiting and hiring physicians, as well as how they may protect such investments in the

future.’®” However, by failing to provide any such guidelines, or even any consideration on the
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relatively important issue, the court’s decision fails to provide such groups any such protection.
Private medical practice groups can invest up to $100,000 in recruiting, hiring, and providing
specialized training to new physicians and use noncompetition covenants not as a means to
prevent free competition or to limit free choice, but to protect such large investments.’® The
Udom court’s complete ban leaves such groups with little recourse for protecting these
investments through contracts and enables physicians to obtain specialized training from one
employer, terminate this employment, and then use that training to immediately and unfairly
compete with the former employer. Thus, such a ban could have a significant impact on how
medical practice groups conduct their day to day business and how physicians go about obtaining
medical training. Such an open-ended opinion leaves many questions that may only be
addressed by the Tennessee Board of Medical Examiners.'®®

IV. CONCLUSION

In Murfreesboro Medical Clinic v. Udom,*°

the Supreme Court of Tennessee held that
covenants not to compete in physicians’ employment contracts are void and unenforceable,
unless specifically authorized by statute. In doing so, the court relied on an improper
interpretation of the AMA Code of Medical Ethics*** and the Tennessee statute,**? and
abandoned the traditional, comprehensive test that such covenants will be enforced if found to be
reasonable and not adverse to the public interest."** The decision will have a significant impact
on the medical community by creating uncertainty in how private medical practice groups may
conduct their daily business and protect their investments from now on. Such a broad decision,
providing physician employers little guidance as to alternative means of protecting legitimate

business interests and leaving many questions unanswered as to its scope, awaits either

affirmation, rejection, or clarification by the state Board of Medical Examiners.
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