WHO SHOULD CONTROL CHILDREN’S EDUCATION?: PARENTS,
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By
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Disputes surrounding public education repeatedly take center stage in American
life. Public schooling serves as such a hotbed for controversy because of the deeply held
and often conflicting interests and demands of parents, students, and the states and local
communities who run public schools. To name only a few recent disputes, this summer,
the Miami-Dade County School Board banned a children’s book about life in Cuba after
a Cuban-American parent complained that the book depicted Cuba in too positive a
light.1 A federal district court later ordered the book returned to the shelves until the case
goes to trial.2 This summer also saw the culmination of a contentious school board
campaign in Kansas, in which a new majority on the state school board was elected on a
platform to eliminate previously passed curriculum standards inspired by the theory of
intelligent design.3 This was not the first such go-round on the issue in Kansas: In 2000,
after a creationist school board removed any mention of evolution from the state science
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curriculum, the public outcry led to the election of a majority that reinstated evolution in
the curriculum; this majority was ousted in 2004 by a board that passed standards
associated with intelligent design.4 A similar oscillation is taking place in other states:
Last February, the Ohio Board of Education reversed its requirement that high school
biology classes critically analyze evolution.5 This reversal followed a federal district
court’s ruling striking down the intelligent design curricula passed in Dover,
Pennsylvania. During this time, as well, a number of cases have been making their way
through the courts in which parents assert that school funding violates state constitutional
guarantees to provide students with a sound basic education that prepares them to
participate in society.6
So who, ultimately, should control students’ education in public schools? And, in
the event of disagreement about what this task entails and how it should be accomplished,
whose views should trump? I argue here that in a liberal democracy, it is inevitable that
there will be conflicts among parents, children, and the state’s interests with respect to
education. Given the legitimacy of claims by the community to have a say in how its
future citizens should be educated; the equally legitimate claims of parents to have a say
in how their own children should be educated; the need for children to develop the
autonomy that liberalism demands; and the needs of the polity to ensure that children
come to possess the civic virtues necessary to perpetuate a healthy liberal democracy,
none of these interests can be allowed completely to dominate education in public
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schools. Instead, a vigorous liberal democracy must develop a framework for education
that gives all of these interests some accommodation. Moreover, a nuanced analysis of
the legitimate interests at stake can minimize these conflicts and best accommodate the
legitimate interests at stake. In this article, I seek to lay the groundwork for such an
approach.
I focus here specifically on controversies involving civic education in public
schools, because this is the subject of many of the most hard-fought conflicts surrounding
public education.7 The issue of children’s civic education is a particularly thorny one for
a liberal democracy like the United States. As democratic theorists have long recognized,
preparing children for democratic citizenship is an important and demanding
responsibility. 8 The collective self-rule required of democracy means that, among other
things, citizens must be committed to political equality, to listening to other points of
view, to resolving issues through deliberation rather than force, and to the rule of law.
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These qualities do not simply arise in citizens spontaneously, but require nurture.9 To
add to the complexity of the issue, however, the United States is not merely a democracy,
it is a liberal democracy, whose commitment to majoritarian rule is tempered by the
understanding that some personal rights and liberties should not be subject to the
majority’s preferences.10

The deliberate promotion of the qualities that make for good

citizens therefore stands in tension with the great weight that liberalism places on
respecting citizens’ own views of the good life, including how to rear their children.
Furthermore, insofar as the state uses public education to promote particular
virtues, it raises liberalism’s suspicion of state despotism. As John Stuart Mill wrote in
opposing public education,
That the whole or any large part of the education of the people should be in State
hands, I go as far as any one in deprecating. All that has been said of the
importance of individuality of character, and diversity in opinions and modes of
conduct, involves, as of the same unspeakable importance, diversity of education.
A general State education is a mere contrivance for moulding people to be exactly
like one another . . . [I]t establishes a despotism over the mind.11
A century and a half after Mill wrote, there is little debate about the legitimacy of public
education, itself, but a vigorous dispute remains regarding the appropriate scope of the
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education that public schools and the state can require of its young citizens, particularly
over the objection of their parents.
In this article, I address this dispute. My primary project is theoretical: I seek to
illuminate the contradictory goods and interests at stake in civic education, and to set out
a theoretical framework that resolves these tensions in a matter most consistent with the
ideals that underlie the liberal democratic project. Because courts have been so integrally
involved in the resolution of these issues as a result of constitutional challenges, however,
I also seek to translate this framework into constitutional doctrine. This discussion
consists of four parts. In Part I, I set out the basic framework of the problem by
considering several disputes over civic education that have arisen in recent years. I argue
that these cases are so difficult for liberal democratic theory because of the conflicting
claims to authority that are inherent in a liberal democracy. In this form of government,
the majority, parents, and children themselves all have legitimate (and potentially
conflicting) claims to have particular goods furthered with respect to civic education. In
Part II, I argue that leading theories of civic education founder because they fail to attend
to the full range of legitimate claims. Part III demonstrates that a more nuanced analysis
of these claims to authority ameliorates some of the tensions among them. I then offer an
alternative approach that seeks to better balance these varying claims to authority, and the
goods that they support. Finally, Part IV argues that the theoretical approach I set out in
Part III, although certainly not mandated by current constitutional doctrine, can be
incorporated into current constitutional frameworks to assess challenges to civic
education programs.
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I. Recent Civic Education Conflicts
Battles regarding civic education have turned in recent years over the issue of
whether the state can educate children in public schools over their parents’, and
sometimes their own, objections. Two well-known cases, Wisconsin v. Yoder, 12 and
Mozert v. Hawkins County Board of Education,13 have become touchstones in this
debate. In addition, several more recent cases demonstrate the complexity of the issues
raised. I describe them here not to analyze the legal analysis that courts engage in, but
because these cases provide factual scenarios that help to explore the normative
complexity of civic education in a liberal democracy.
In the first of the cases that have served as flashpoints for this discussion, Yoder,
Amish parents challenged a state law requiring that children attend high school until age
sixteen. The parents contended that requiring their older children to attend school with
non-Amish students violated their right to free exercise of religion both by teaching them
information that would undercut the Amish’s simple way of life, and by exposing their
children to worldly attitudes that contradicted Amish religious beliefs.14 Essentially, the
parents argued that their children’s exposure to education beyond that needed to run a
simple farm, as well as exposure to the way non-Amish children lived, would lead to a
worldliness among the students that threatened the continued existence of the community,
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as well as the parents’ and children’s religious health.15 In response, the state of
Wisconsin argued both that the educational requirement was necessary to prepare the
children to participate effectively in our liberal democratic system,16 and that this
education was necessary to prepare the children to be self-sufficient participants in
society.17
In the other civic education case that has reached iconic status, Mozert, plaintiffs,
born-again Christian parents of children attending Hawkins County, Tennessee public
schools, were less successful in their free exercise challenge to the school system’s use of
a particular series of basic reading texts, the Holt, Rinehart & Winston readers. Sounding
a note similar to the parents in Yoder, the Mozert plaintiffs objected to the readers on the
ground that they exposed their children to cultures, values, and ways of life that were
prohibited by their fundamentalist faith. For example, the parents found objectionable a
story depicting a young boy enjoying cooking, and a story about the religious and social
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practices of an Indian settlement in New Mexico. They contended that these and other
portions of the readers prompted their children to think that ways of life and values other
than those their parents supported could be acceptable – a view incompatible with their
fundamentalist beliefs.18
In addition to Yoder and Mozert, more recent cases demonstrate the varied range
of clashes among parents, students, and schools that continue to emerge on this issue.
For example, in Brown v. Hot, Sexy and Safer Productions, 19 parents and students of
Chelmsford High School in Massachusetts objected to students being required to attend a
school-wide assembly that featured an AIDS awareness program for students. The
plaintiffs alleged that in the course of the 90-minute presentation, the owner of a private
company hired by the school to perform AIDS education presented sexually explicit
monologues and participated in sexually suggestive skits with several students chosen
from the audience. The plaintiffs asserted that the presenter not only joked with students
about premarital sexual activity (including encouraging one male student to display his
“orgasm face” to the crowd), she also discussed approvingly oral sex, masturbation,
homosexual sexual activity, and condom use. In doing so, the parents contended, the
school educated children about sex in a manner that both violated the parents’ deeplyheld religious beliefs and interfered with their parental prerogatives. The students,
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meanwhile, asserted that their compelled attendance deprived them of their privacy rights
and their rights to an education free from sexual harassment.20
In Immediato v. Rye Neck School District, 21 a high school student and his parents
contested the district’s mandatory community service program. The parents asserted that
the program, which required students to complete 40 hours of community service work to
earn their diplomas, interfered with their prerogative to raise their child with the ethics
that they chose to impart to him. In contrast to the other cases discussed, the parents did
not raise a claim of religious freedom. Instead, they objected to the school requiring their
child to participate on due process grounds, contending that it infringed on their right to
direct his upbringing and education. The student asserted, among other claims, that the
program infringed on his liberty interests.22
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a broad-based right to restrict the flow of information in the public schools.
Id. at 535.

21

Immediato v. Rye Neck School Dist., 73 F.3d 454 (2d Cir. 1996).

22
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Finally, in the last of these newer cases, Leebaert v. Harrington,23 the
father of a seventh-grader attending a Fairfield, Connecticut public school
challenged a state regulation requiring his son to attend health education classes at
a public school that included information on health, character, citizenship, family
planning, human sexuality, AIDS awareness, and social aspects of family life.
The school permitted parents to excuse their children from the six classes
involving family-life instruction and AIDS education, but not the other sessions of
the health program. The father argued that it was his Fourteenth Amendment
right for his son “to be home schooled regarding health, morals, ethical and
personal behavior.”24
In all these cases, parents, and sometimes students themselves, opposed school
programs that, from the state’s perspective, furthered important interests. Some programs
were intended to develop the civic virtues the state believed necessary for liberal
democracy. Many, as well, were intended to serve what the state believed to be
democratic system of volunteerism can respond to those needs. In doing so, the program
helps students recognize their place in their communities, and, ideally, inspires them to
introspection regarding their larger role in our political system.
The Fourth Circuit ruled similarly in a comparable case in the same year. In Herndon by Herndon v.
Chapel Hill-Carrboro City Bd. Of Educ., 89 F.3d 174 (1996), North Carolina parents challenged the
district’s program requiring students to perform 50 hours of community service in grades 9-12 in order to
graduate. The Fourth Circuit affirmed the district court’s grant of summary judgment to the school system,
holding that the program passed rational basis review because it was rationally related to a legitimate state
interest.
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children’s interests – for example to teach them to be autonomous, and to be able to
support themselves in society. From the parents’ perspective, however, this education
conflicted with deeply-held beliefs, often religiously based, about how to raise their
children.25 From the children’s perspective, moreover, this education sometimes forced
them to consider views with which they disagreed.
The objection that parents had to the challenged programs in many of these cases,
including in Yoder and Mozert, was less that students would learn particular substantive
information with which the parents disagreed than that the simple fact of their exposure
to other ways of life would teach children that a number of ways of life are acceptable – a
view that the fundamentalist parents in these cases opposed.26 For example, in Yoder the
parents feared that their children’s exposure to non-Amish children and to other sets of
beliefs might cause the children to believe that they could choose ways of life different
from the Amish community in which they had been raised. While belief in the value of
individuals being able to choose their own path in life is a hallmark of liberalism, it is
deeply opposed to the beliefs of the Amish community. By the same token, the Yoder
parents and the state disagreed about whether it was in the children’s interest to learn to
become a self-supporting member of society. The state believed it was; the parents
believed it was not. Likewise, in Mozert, the parents were concerned that exposing
children to religious practices from other religions and to different ways of life might
teach their children that other religions and ways of life were equally worthy of respect.27
25
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While the view that religions should be treated as equally worthy of respect, at least as a
political matter, is a virtue in liberalism, that view deeply conflicted with the plaintiffparents’ religion.
The question then arises: how much authority should the state have to educate
students for civic ends over their parents’, and sometimes students’ own, objections?
And, to turn the question around, should parents have veto power over the state’s
attempts to teach liberal democratic virtues and other lessons the state believes are
important to their children? What are the limits of the state’s authority in this area?
Despite extensive discussion of this issue in political and legal theory,28 the answers to
these questions presented in political and legal theory have thus far not been adequate.
II. Existing Theories of the Proper Scope of Civic Education
The question of the proper line of demarcation between the state’s and parents’
authority over children’s education has attracted significant scholarly attention.29 The
resulting conversation, however, has produced considerably more dissension than
that contradict[ed] the plaintiffs’ religious views without a statement that the other views [were] incorrect
and that the plaintiffs’ views [were] the correct ones. Mozert., 827 F.2d at 1065.
28
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agreement. In this section, I consider the discussions on civic education by four
prominent theorists: Bruce Ackerman, Stephen Gilles, Amy Gutmann, and William
Galston. Each of their analyses, I argue, focuses on too narrow a spectrum of the range
of interests to which a liberal democracy must attend, and ignores other important
interests that are also entitled to significant attention. Because of these theories’ limited
scope, all of them fail to work out a satisfactory balance among these important interests.
A. Bruce Ackerman: Emphasis on Children’s Autonomy
The renaissance of liberal political theory in the United States that began in the
1970s with the publication of John Rawls’ A Theory of Justice assumed that a distinctive
feature of the liberal state is its neutrality among individuals’ conceptions of the good
life.30 The liberal state, in this view, is a limited state whose purpose is to preserve as
much autonomy of citizens as possible so that they can live out their own vision of the
good life. In his now classic work, Social Justice in the Liberal State (1980), Bruce
Ackerman argued that this precept of state neutrality means that a liberal theory of
education precludes both parents and the state from inculcating in children “an uncritical
acceptance of any conception of the good life.”31 According to Ackerman, “We have no
right to look upon future citizens as if we were master gardeners who can tell the
difference between a pernicious weed and a beautiful flower.”32 Instead, it is the role of
liberal education to “provide children with a sense of the very different lives that could be
30
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theirs – so that, as they approach maturity, they have the cultural materials available to
build lives equal to their evolving conceptions of the good.”33
In his approach, Ackerman accorded parents broad rights to control the cultural
diversity to which younger children are exposed during primary education on the ground
that children need significant cultural coherence in order to locate their own place in the
world.34 Parents’ authority to control diversity, however, recedes as a child grows older
and can tolerate greater challenges to parental ideas.35 As children progress through
secondary school, both society and their parents should therefore expose them to more
diverse cultural materials to ensure that, as they approach adulthood, they have the raw
materials to define who they want to be.36
Ackerman’s broad affirmation of children’s autonomy is appealing in many ways.
Liberalism’s respect for each individual’s autonomy certainly means that children need to
be given the resources and education that allow them the capacity for self-determination.
Yet Ackerman’s view that this should be the extent of a child’s character education
ultimately gives far too much weight to this value as against other values. Importantly,
Ackerman gives no weight to the polity’s interest in insuring that citizens develop other
civic virtues besides autonomy that are necessary to function in a liberal democracy. Yet
many of the virtues essential to a flourishing democracy, such as a belief in the political
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equality of all citizens, are virtues specific to democracies, rather than the obvious
choices that children would arrive at if left to their own devices.37 Because of this,
Ackerman’s view that the state should merely present options of different ways of life to
children makes his version of liberalism unlikely to produce the committed, responsible
citizens needed for a liberal democracy to function well. Instead, the array of choices
presented to children is far more likely to produce a society that would justify Stephen
Macedo’s likening of liberal culture to Californian culture – in which people constantly
try on new lifestyles and principles without buying wholeheartedly into any of them
(besides that of personal freedom).38
Further, in giving paramount weight to children’s autonomy, Ackerman ignores
parents’ deeply-held interests in passing on to children their own vision of the good life.
As Stephen Gilles argues, raising children is central to the life plan of many adults. Part
and parcel of raising children is imparting one’s own vision of the good life to them.
While this interest would seem to merit at least some weight, Ackerman dismisses it as
illegitimate. Similarly, he discounts the interests of the democracy in ensuring that the
majority can pass on its way of life and its view of the good life to the next generation.
In summary, Ackerman certainly gets it right when he focuses on the importance
of developing children’s capacity for autonomy. A liberal democracy that respects
citizens’ choices because it believes that these choices reflect a capacity for individual
and collective determination must indeed seek to assure that its young citizens develop
37
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this capacity. Yet Ackerman is wrong that children’s autonomy circumscribes the
legitimate boundaries of civic education. In a liberal democracy, parents have some
legitimate (although certainly not an absolute) interest in raising children who will follow
their way of life, culture, and traditions.39 Likewise, the state has a legitimate interest in
encouraging children to adopt the values of the democracy and civic virtues that will
enhance the health of the polity.40
B. Stephen Gilles: A Parentalist Manifesto
If Ackerman’s vision veers too heavily in the direction of children’s autonomy,
Stephen Gilles’ project veers too heavily in the direction of their parents’ autonomy. In a
1996 University of Chicago Law Review article, Gilles vigorously defends parents’ rights
to pass on their way of life to their children, and opposes civic education over parents’
objections.41 Gilles rests his contention that parents should have veto power over
children’s civic education on two basic arguments. First, given the lack of liberal
consensus on what constitutes the good life and, consequently, the good education, and
the absence of any standards to decide these issues authoritatively, Gilles contends that
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decision-making authority is properly vested in parents, who are “more likely to pursue
the child’s best interest as they define it.”42
Second, Gilles disputes the notion that the state has a paramount interest in
controlling the education of children.43 As against the state’s interest, he contends,
individuals have an even more fundamental interest in nurturing their children and
in being nurtured by their parents. Contemporary liberal theory tends to assume
not only that citizenship comes first, and individuality second, but also that – even
within the realm of individuality – marriage, family, and child rearing are merely
one prominent set of pursuits. These assumptions invert the priorities by which
most reasonable people live. For the overwhelming majority, the loving
relationships we share with our spouses, our children, our siblings, and the parents
who educated us are at the heart of our individual conceptions of the good life.44
According to Gilles, the human flourishing of both parents and children depends on
parental nurturing and education; parental control over the values children are taught is
essential to that enterprise.
On the basis of these two rationales, Gilles argues that parents’ views regarding
their children’s schooling must be respected so long as they are reasonable, in the sense
that they “acknowledge the importance of normal human development, embrace civic
toleration and respect for law, and acquiesce in our basic constitutional arrangements.”45
As Gilles recognizes, this gives parents very broad authority over their children’s
education: “Because few parents in our society will choose to educate their children in
ways that fail to satisfy these standards, states will only rarely be able to justify
42
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overriding parents’ educational authority.”46 Based on this framework of analysis, Gilles
argues that the parents in both Yoder and Mozert properly had the right to decide their
children’s educational fate. In Yoder, Gilles contends, requiring children to go to public
school beyond the eighth grade exceeds the societal consensus of the civic education
required to support the polity. Because of this, he argues, parents properly had the right
to choose the education for children past that grade that was appropriate to their lives in
the Amish community. In Mozert, Gilles asserts, the state’s effort to teach respect for
other ways of life also exceeds the liberal consensus on this issue and hence should not
have been imposed over their parents’ objection.
Gilles’ account, in contrast to Ackerman’s that was written a generation before,
recognizes the validity of a number of important different interests, including the state’s
interest in instilling civic virtues as well as children’s interest in autonomy. Based on the
formalistic structure of his argument, however, Gilles winds up giving parental interests
almost complete weight as against the other important interests that he identifies.47 That
there are no definitive standards for sorting out what constitutes good civic character,
though, does not mean that the polity’s interest in such character should be ignored, or
that there are not better and worse arguments to be made with respect to civic character,
any more than the recognition that there are no definitive standards for art should lead art
museums to empty out their galleries. Insofar as citizens’ need for civic virtues is taken
seriously, the question Gilles should be asking is not “who has the best incentives to
46
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further the child’s best interests?” but instead “who has the best incentives to further the
polity’s interest in developing civic virtue in children?” In answering this latter question,
parents are disadvantaged compared to the state precisely because they are likely to be
focused on their child’s individual interests rather than the polity’s long-term interests.
This is not to argue, of course, that the child’s best interests should not be
considered, but rather to recognize that the difficult enterprise of maintaining a vigorous
liberal democracy requires that more than only the interests of children as individuals be
considered. And this means that sometimes an expansive reading of individual interests –
both parents’ and children’s – needs to be constrained to take into account the needs of
the polity. Gilles’ argument – that contemporary liberalism should take parents’ private
interests in rearing their children more seriously than citizenship interests – therefore
misses a critical point. The point is that citizens must give up some portion of their
autonomy to secure the very freedom to raise their children that Gilles lauds, since
without citizens’ acquiring civic virtues liberal democracy will founder.
And while Gilles is certainly correct that complete consensus regarding the civic
virtues required for a healthy liberal democracy will never be possible, and that the finer
points of these virtues will always be debatable, he also overstates the extent of this
debate. In contrast to the difficulty of knowing what a good life should be, the inquiry
regarding what skills and traits are needed to support a liberal democracy is considerably
more directed. As William Galston counsels, “If sufficiently rigorous criteria are
employed, we are of course forced to conclude that we ‘know’ nothing. If, however, we
adopt criteria appropriate to the subject matter, it turns out that we know a fair amount
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about what promotes our . . . collective wellbeing.”48 In this regard, it is clear that a
vigorous liberal democracy requires that children understand that deep differences in
beliefs exist among citizens of the polity, come to learn to respect others’ rights, and to
listen carefully to others’ opinions. Children must learn to adopt a position of liberal
humility in which they recognize that, even if they believe they are right about particular
comprehensive views,49 they cannot prove this and should not seek to foist these views
on others, and that politics should be more than a free-for-all in which the majority
attempts to wield the coercive power of the state to defend its own contested vision of
morality on others. Finally, children must learn to support fundamental liberal
institutions such as the separation of church and state. While there is room for reasonable
debate over the precise boundaries of some of these skills and virtues, there is at least
considerable agreement around their core.
Not only does Gilles’ proposal fail to assure that such civic virtues will be taught,
it also gives little weight to safeguarding children’s autonomy. It is somewhat ironic that
Gilles relies so firmly on autonomy in his defense of parental rights but would deny the
preconditions of autonomy to their children, since he defers to parental views that their
children should not be exposed to other ways of life or systems of thought or values. The
bar of acceding to “normal human development” that Gilles requires parents to clear is so
low that it would allow parents to deny their children the knowledge that they have basic
choices about how to live their lives. Liberalism’s respect for diverse ways of life is tied
48
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directly to the importance that it places on respect for an individual’s self-determination.
In placing so few safeguards on ensuring children’s right to self-determination, and so
much power in parents’ hands to deprive children of opportunities necessary to achieve it,
Gilles’ violates these fundamental liberal precepts.
C. Amy Gutmann: The Interests of the Democracy
In contrast to Gilles, Amy Gutmann presents a theory of civic education that
places the lion’s share of authority to resolve controversies over public education with the
majority in a democracy.50 Gutmann argues that approaches like Gilles’s, which give
parents the power to decide what children learn in public schools, are unsatisfactory
because they fail to recognize that children are not only members of their family, but they
are also members of the polity. The polity, too, has a strong interest in the qualities and
capacities of its future citizens. This means, Gutmann sensibly argues, that “the
educational authority of parents and of polities has to be partial to be justified.”51
Gutmann therefore proposes a power-sharing agreement in which parents educate their
children about their own conceptions of the good life at home; meanwhile, the democratic
state has the task of educating students in accordance with its own principles at school.52
Gutmann contends that the shared educational authority that she advocates “supports the
core value of democracy: conscious social reproduction in its most inclusive form.”53
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Gutmann grounds the moral justification for public control of children’s education
on the moral claims of deliberative democracy. She argues that “[t]he most justifiable
way of making mutually binding decisions in a representative democracy – including
decisions not to deliberate about some matters – is by deliberative decision making,
where the decision makers are accountable to the people who are most affected by their
decisions.”54 In determining the content of the public education that children will
receive, Gutmann counsels, “[t]he policies that result from our democratic deliberations
will not always be the right ones, but they will be more enlightened – by the values and
concerns of the many communities that constitute a democracy.”55
This does not mean, for Gutmann, that the simple will of the majority should
guide a democracy’s decisions regarding the substantive content of education. To the
contrary, Gutmann argues that the same democratic principles that give moral weight to
the deliberative decisions of the polity also “commit[] it to assuring children an education
that makes those freedoms both possible and meaningful in the future.”56 Put another
way, “[d]eliberative decision making and accountability presuppose a citizenry whose
education prepares them to deliberate, and to evaluate the results of the deliberations of
their representatives. A primary aim of publicly mandated schooling is therefore to
cultivate the skills and virtues of deliberation.”57
Gutmann argues that this deliberative mission not only gives schools a positive
program to effectuate, it also constrains democratic authority in two specific ways. First,
54
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education must conform to the principle of nonrepression – that is, it may not exclude
deliberation regarding any particular rational ideas. Second, it must conform to the
principle of nondiscrimination – meaning that neither parents nor a democracy may adopt
practices that would keep some children or groups of children from developing the skills
necessary to participate in democratic deliberation. Under this scheme, communities are
allowed to shape their children’s world, but they may not exercise this authority in ways
that deprive these children of the same right to participate in deliberations about their
collective fate at a later time.
For Gutmann, this means that in the Mozert case, the parents’ challenge to the
school’s exposing their children to the readers was appropriately denied on the ground
that the challenged readers were within the school system’s prerogative of educating
children for character while they are at school. The fact that some parents opposed the
content of these readers based on deeply-held religious beliefs should not serve as a
ground for exempting the children or abandoning the curriculum. “The right to free
exercise of religion does not entail the right of parents to near-exclusive or
comprehensive authority over their children’s schooling.”58 While fundamentalists have
a right to teach their children their religious beliefs at home, parents do not have a right to
withdraw their children from the school’s chosen curriculum unless the education
violates the principles of nonrepression or nondiscrimination. Otherwise, “democratic
institutions are denied their legitimate role in shaping the character of citizens.”59 In
Gutmann’s view, this means that civic education can permissibly exceed what scholars
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such as Galston refer to as the “civic minimum” necessary to ensure that a democracy
runs smoothly.60
Gutmann’s argument has continued to be the most eloquent and important defense
of the democratic interests at stake in public education, in the form of the polity’s right to
shape the education of its young citizens, since it was first published in 1987. And it is
not only democratic interests, as measured by the deliberated will of the majority, that is
served by her theory: Gutmann’s emphasis on the necessary preconditions to the exercise
of that will, in the form of ensuring that children develop the qualities and skills that
enable them to make deliberative decisions about their individual and collective lives,
ensures that children develop what are sometimes called “civic virtues.” Further, when
these qualities and skills are paired with Gutmann’s democratic principles of
nondiscrimination and nonrepression, her theory both promotes and safeguards children’s
autonomy – thereby incorporating the traditional liberal concerns reflected in Ackerman’s
work – into a larger normative whole.
Despite these considerable accomplishments, however, Gutmann’s theory fails to
give adequate weight to one important set of interests: those of parents in transmitting
their ways of life to their children. Gutmann contends that public education does not
need to be limited to protect this parental interest because parents still have the
opportunity to pass along their ways of life through their contact with their children at
home. Yet the broad scope that she accords the state to educate within public schools
would allow parents little area immune from contestation by the state. Take, for
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example, Gutmann’s discussion of sex education in schools. Gutmann acknowledges the
thorniness of this issue but argues that, ultimately, democratic deliberation and
decisionmaking should determine whether the subject should be taught. She would
therefore accept the conservative position of avoid teaching sex education, or the liberal
position that all children should be taught sex education even over the objection of their
parents, so long as the determination arrived at was democratically sanctioned.61 She
argues, however, that although any such decision reached through democratic processes
should legitimately be implemented, either such decision would be unwise policy.
Failing to teach sex education, she argues, will not, as conservatives believe, restore the
sanctity of sex; while, contrary to liberal beliefs, mandatory sex education would also be
unwise because it is as “offensive to parents who believe in the sanctity of sex as
mandatory prayer is to parents who do not believe in God.”62 As a result, such policies
could “lead conservative parents to flee the public schools.” Taking this into account,
Gutmann argues that a wiser policy would allow schools to offer such programs but allow
parents to exempt their children from such courses.63
I discuss infra at Part III my view of how conflicts between parents and the state
with respect to sex education should be resolved. For now, let me simply point out that
Gutmann’s approach in itself establishes no real limits on the state’s authority to educate
students in the face of parents’ objections. Instead, Gutmann suggests that teaching sex
education would be unwise as a prudential matter, since conservative parents might
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otherwise leave the schools. In doing so, while her approach adequately reflects the
ideals of democracy, it less adequately incorporates liberal ideals that parents should be
able to pass on their values to children. There are other issues that might also cause
conservative parents to leave the schools – for example, teaching evolution in schools.
Should schools therefore allow parents to pull their children out of classes in which
evolution is taught? Most of us – I would suspect including Gutmann – would disagree
with this result. The reason we likely find evolution to be a less sympathetic case for
allowing parents to opt out is not because we think that parents are less likely to pull their
children out of schools, but because we think that there are some subjects on which
schools should defer to parent’s wishes, and others on which they should not. Yet
Gutmann’s relying on her prudential rationale does not help us think through how these
lines should be drawn.
Gutmann also uses prudential reasons to reach a result that accords with liberal
principles when she considers the issue of whether schools should teach children
religious standards. She argues that it would be unwise for schools to teach such
religious standards because “secular standards constitute a better basis upon which to
build a common education for citizenship than any set of sectarian religious beliefs –
better because secular standards are both a fairer and a firmer basis for peacefully
reconciling our differences.”64 Although Gutmann’s conclusion ultimately accords with
liberalism’s reluctance to have the state teach comprehensive visions of the good life, her
rationale would presumably permit such lessons if inculcating children with religious
ideas would serve a firmer basis for reconciling citizens’ differences. Yet even if it could
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be shown that the government could settle differences better through teaching children
particular religious concepts, surely that would still violate our notions that it is the
function of parents, rather than the state, to teach children religion. Thus, although
Gutmann reaches conclusions that ultimately accord with liberal intuitions, this should
not obscure the fact that her theory contains no principled limitations on schools’
education of students in ways that deeply violate these intuitions.
In sum, Gutmann’s theory does not pay sufficient attention to how to integrate the
liberal ideals that, along with democratic ideals, are fundamental to our political system.
Since significant tensions exist between democracy and liberalism – the former focusing
on group decisionmaking, the latter focusing on individual rights – Gutmann’s valuing
one and ignoring the other in her theory of civic education makes for inadequate
reconciliation of the principles guiding liberal democracy. We generally assume that
under a liberal democratic form of government some issues and decisions should remain
immune from direct government intervention, even the relatively gentle persuasion of
education. Gutmann, however, doesn’t help us to think through the location of these
limits. Neither does she give sufficient weight to our intuition that, at least in many
areas, we have some greater interest in passing our beliefs along to our own children than
we do generally as a polity in determining the course of the next generation. Gutmann’s
answer that our children should submit to civic education because we, as citizens, have
had the opportunity to participate in the democratic process seems less than satisfactory.
D. William Galston - Civic Liberalism
Last but not least, I turn to William Galston’s proposal for civic education. In
contrast to the theorists I have discussed thus far, Galston specifically seeks to balance
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the competing interests at stake in civic education. He correctly notes that “the most
poignant problem raised by liberal civic education is the clash between the content of that
education and the desire of parents to pass on their way of life to their children.”65
According to Galston, liberal polities can legitimately require their citizens to accede to a
“basic civic education” that gives them “the beliefs and habits that support the polity and
enable individuals to function competently in public affairs.”66 In Galston’s view, this
means that even if it conflicts with parents’ basic beliefs, the state may require children to
participate in civic education that seeks to inculcate, among other civic virtues, “the
disposition to respect the rights of others, the capacity to evaluate the talents, character,
and performance of public officials, and the ability to moderate public desires in the face
of public limits.”67
However, in order to give parents’ liberty interests their due in our liberal system,
Galston argues that the state may legitimately go no further than providing the basic
education that this “civic minimalist” standard requires.68 In Galstons’s words:
The state may act in loco parentis to overcome family-based obstacles to
normal development. And it may use public instrumentalities, including
the system of education, to promote the attainment by all children of the
basic requisites of citizenship. These are legitimate intrusive powers. But
they are limited by their own inner logic. In a liberal state, interventions
that cannot be justified on this basis cannot be justified at all. That is how
liberal democracies must draw the line between parental and public
authority over the education of children . . . .69
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In contrast to the more ambitious goals that Gutmann supports of teaching children to
deliberate about different ways of life, in Galston’s view, the fact that the United States is
a representative democracy rather than a participatory democracy limits the acceptable
scope of civic education because it requires less of citizens to function competently in the
political system.70 Specifically, Galston argues that a representative democracy does not
require citizens to engage in rational deliberation; therefore the state may not legitimately
develop children’s ability to think about ways of life apart from their own. In Galston’s
words, “liberal freedom entails the right to live unexamined as well as examined lives – a
right the effective exercise of which may require parental bulwarks against the corrosive
influence of modernist skepticism.”71
By the same token, Galston’s views on the manner in which civic education
should be performed are influenced by the elementary level of understanding and
participation he contends are required in a representative democracy. He asserts that
teaching children to support liberal democracy cannot be accomplished through teaching
them rational inquiry since liberalism takes sides on disputed issues such as equality,
freedom, and human good that are not definitively settled from a philosophical point of
view. Instead, civic education should be taught on a more simplistic level in which
loyalty to the realm is inculcated, not through a warts-and-all description of American
history, but through a “nobler moralizing history: a pantheon of heroes who confer
legitimacy on central institutions.”72 In Galston’s view, “[i]t is unrealistic to believe that
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more than a few adult citizens of liberal societies will ever move beyond the kind of civic
commitment engendered by such a pedagogy.”73
On these grounds, Galston disputes Gutmann’s argument that the Amish parents
in Yoder should have been required to send their children to high school in order to
expose them to other ways of life, and to teach them to deliberate about their collective
lives. In Galston’s words,
In a liberal-democratic polity, to be sure, the fact of social diversity means that the
willingness to coexist peacefully with ways of life very different from one’s own
is essential. Furthermore, the need for public evaluation of leaders and policies
means that the state has an interest in developing citizens with at least the minimal
conditions of reasonable public judgment. But neither of these civic requirements
entails a need for public authority to take an interest in how children think about
different ways of life. . . . In short, the civic standpoint does not warrant the
state’s conclusion that the state must (or may) structure public education to foster
in children skeptical reflection on ways of life inherited from parents or local
communities.74
In my view, Galston gets the task right when he seeks to carve out a workable
balance between the civic and liberal interests in determining the permissible breadth of
civic education (although I would also include democratic interests, as well). Yet he still
does not arrive at a workable accommodation among them in several respects. First, in
deferring so much to the diverse beliefs held by citizens, Galston defines citizens’
necessary competencies too narrowly to support a vigorous liberal democracy, even a
representative one. The education that Galston prescribes for future citizens therefore
risks forfeiting the check on government power that a healthy democracy demands. A
vigorous representative democracy requires that representatives be constrained at least to
some significant extent by the interests of the people, rather than be dictated by the will
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of only some small portion of the population. While this doesn’t require that each citizen
be able to act independently as a watchdog against government corruption or
overreaching, it at least requires that some significant portion of the population be able to
weigh and heed the claims of the press and others who act as watchdogs. Galston’s
willingness to allow future citizens to learn little about politics, to leave their own beliefs
about the world unexamined and their critical faculties unhoned, and, indeed, his
advocating that the state teach support for the realm in an uncritical manner, run the risk
of producing citizens who are too easily led by the government, and too quick to believe
inadequate justifications and explanations.
Galston’s theory also does not contain the safeguards necessary to insure the
preservation of individual rights and the commitment to allowing diversity that a liberal
polity legitimately demands. In this regard, Galston aims too low when he allows the
state only to require that children learn to coexist peacefully with others. The fact of the
matter is that more is required to maintain the principles of a vigorous liberal democracy
than the simple fact of peaceful coexistence in the most basic of senses. As John Rawls
argues, political liberalism depends on state power being used only for reasons that can
be publicly justified by resort to reasons that those from a broad array of comprehensive
philosophies can accept.75 This “public reason” rests on the public ideals and principles
that have been developed in the context of liberal democratic institutions, and that have
assumed the role of a public morality. The use of state power to further comprehensive
agendas that cannot be adequately justified based on public reason is illegitimate.
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On this view, Galston’s requiring only that students learn peaceful coexistence is
not sufficient. The political events of the past few years regarding same-sex marriage
show that even when certain sectors of society – in this instance the religious right – learn
to coexist peacefully with others in the sense that they can agree not to deprive them of
their citizenship, this does not stop repeated efforts to deny them, for reasons justified
only by their own comprehensive philosophies, the same civil privileges that are
accorded to others.76 A commitment to coexist peacefully in some very narrow sense,
then, is not enough to fulfill liberalism’s commitment that state power will not be
exercised to pursue ends that cannot be justified by public reason. Further, despite
Galston’s stated support for teaching children to coexist peacefully, by allowing parents
to overrule schools’ decisions to expose children to diversity Galston would deny
children the tools to understand what peaceful coexistence in a society marked by
76
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profound differences really means. It is easy to make students understand coexisting
peacefully with those who have similar beliefs; the challenge of liberal democracy is
coexisting with others with very different beliefs. Without this type of exposure, lessons
about peaceful coexistence mean little.
More than that, Galston’s narrow vision for civic education, far from the recipe to
appease different groups that Galston perceives it to be, is a recipe for civic disharmony.
A polity composed of citizens untrained to deliberate rationally about collective concerns
yields a polity likely to devolve into partisan bickering rather than reasoned attempts to
bridge differences and to find a common path that those from diverse walks of life can
choose together. Further, citizens who cannot rationally deliberate about their common
future and who have not been made to confront what the later John Rawls called the “fact
of pluralism”77 are likely to choose leaders whose beliefs not only match their own, but
who see no difficulty with imposing these beliefs on others. Such a polity cannot
safeguard the autonomy and protection of individual rights and liberty that a liberal polity
must guarantee its citizens.
This is not to deny that significant attention should be paid to the extent to which
requiring particular types of civic education alienates particular societal groups. Yet, as
Galston recognizes, there is a delicate balance to be struck between attempting to
accommodate as many viewpoints as possible and furthering the core commitments of
liberal democracy. Galston’s fundamental impulse, in seeking to promote diverse sets of
beliefs as well as the moral backbone that strong, committed belief systems can promote,
tilts him too far toward accommodation. For Galston,
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the greatest threat to children in modern liberal societies is not that they will
believe in something too deeply, but that they will believe in nothing very deeply
at all. Even to achieve the kind of free self-reflection that many liberals prize, it is
better to begin by believing something. Rational deliberation among ways of life
is far more meaningful if (and I am tempted to say only if) the stakes are
meaningful, that is, if the deliberator has strong convictions against which
competing claims can be weighed. The role of parents in fostering such
convictions should be welcomed not feared.78
At base for Galston, a moral culture of strong individual beliefs is necessary in a good
liberal democratic system; the capacity for strong and informed political participation is
less important.
The exact contours of the line of demarcation between the prerogatives of the
state and the rights of individual citizens in a liberal system cannot be determined as if it
were an abstract math problem, unaffected by the particular political context and
community at issue. Where exactly the line should be drawn instead depends in some
large part on the characteristics of the particular polity at issue – including such
considerations as how diverse the populace is, how polarized it is in its beliefs, and how
likely citizens are to learn important civic virtues without the assistance of the state.
Measured in light of current conditions, Galston in my view gets this balance terribly
wrong. The events of the past few years have shown us that the contemporary threat to
liberal democracy in the United States is not that citizens will believe too little, but rather
that an uninformed and illiberal citizenry will erode individual rights and fail to call the
undemocratic impulses of the government to account. Indeed, the events of the past few
years represent in many respects the unhappy realization of Galston’s straitened vision of
civic education.
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Our citizenry’s risk is not in their absence of strong beliefs. Rather, their
weakness from the point of view of liberal democracy is that these strong beliefs have
little to do with support for liberal democratic principles and institutions, including the
separation of church and state, a free press, and the rule of law – all of which are on
increasingly shaky foundations of citizens’ support. At a time in which only about half of
America's high school students think newspapers should be allowed to publish freely
without government approval of their stories, and a third say the free speech guarantees
of the First Amendment go "too far", this is no mere academic debate.79 And at a time in
which the great majority of citizens are more religious than in other industrialized
countries, higher percentages believe that religious leaders should assume a strong
political role than in other countries, and a number of these leaders advocate positions
based on illiberal grounds,80 the strength of this liberal democracy does not depend on
strengthening citizens’ comprehensive commitments, but on strengthening their
commitment to liberal democratic principles.81 Further, at a time in which citizens lack
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basic knowledge on major policy issues,82 being able to think critically and evaluate
evidence and arguments are crucial skills necessary for the perpetuation of a democracy
that truly serves the interests of its people.
Galston is certainly right that we should seek to guard against the risk of
becoming a nation of citizens with few morals and fewer ideals. We must also, however,
guard against becoming a nation in which few have the interest or capacity to actively
engage in public affairs and to help determine collectively the future of the polity. In the
United States, where belief in God and association with organized religion is higher than
in any other industrialized country,83 but in which voting participation and voter’s
knowledge is extremely low, the risk of disinterest and inability to engage competently in
public affairs seems significantly higher than the risk of having few strong
comprehensive views. While Galston seeks to mediate between an inclusive liberalism
that can support strong moral views and a liberalism that ensures a vigorous democratic
polity, the elements of his theory ultimately risk the vibrant liberal democracy for which
he strives.
III. Reconciling the Interests at Stake
But if these theories regarding the proper scope of civic education fail to balance
adequately the range of important interests at stake in civic education, what is the
alternative? In this section, I develop an approach to civic education that, I argue,
reaches a better accommodation among the complex values at stake in a liberal
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democracy than do those I have discussed. To do this, in the first part of this section, I
begin by scrutinizing the varied range of interests legitimately entitled to consideration in
a liberal democracy. A nuanced consideration of these interests, I argue, helps to
ameliorate some of what seems, at first glance, to be tension among them.84 I then offer
an approach that seeks an accommodation among these more-refined interests in a
manner that offers parents’, childrens’, and the community’s interests due respect, but
that also ensures that future citizens have the education to ensure the continuation of a
vigorous liberal democracy.
In formulating this approach, I build on the work of a number of liberal theorists,
including John Rawls, himself,85 as well as recent liberal revisionists including Thomas
Spragens and Stephen Macedo.86 These liberal revisionists recognize that a liberal
democracy cannot flourish without paying close attention to ensuring the conditions
necessary for its survival, including that its citizens have the necessary civic virtues.87
The problem then becomes how to balance the civic education necessary for a flourishing
liberal democracy against liberal and democratic goods and principles.
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A. Liberal Democratic Goods and Justifications
The issues raised by civic education are so difficult because they implicate fault
lines among important interests that go clear to the core of a liberal democracy. One way
to map out these tensions conceptually is to think of the relevant values as occupying the
space of a triangle in which each corner represents a different, legitimate source of
authority in a liberal democracy: liberal, democratic, and civic. In this schematization,
the liberal corner prioritizes those goods relating to individual rights and selfdetermination that have been given pride of place in the liberal tradition. The democratic
corner, by contrast, focuses on the moral legitimacy of majoritarian self-rule. In this
corner, the will of the people is entitled to weight in children’s education because it
legitimately governs the polity of which these children are members. Finally, the third
corner recognizes the civic virtues that are required by citizens to perform the difficult
task of self-government in a liberal democracy. Insofar as we consider liberal democracy
a morally worthy form of government, supporting the qualities necessary to perpetuate it
is justifiable whether or not these qualities would be justified independently by liberal
values or the will of the democratic majority.88
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I do not want to make great claims for the congruence of these three categories:89
obviously their status varies greatly – both the liberal and civic corners emphasize
particular goods and virtues, while the democratic corner contains no definitive content,
but instead gives justification to whatever the body of citizens decide. With that said,
each corner marks a legitimate source of justification in a liberal democracy to which
attention must be paid with respect to civic education. It is the tensions among the goods
and interests associated with each of these corners that make the issue of civic education
such a difficult one. I discuss each corner in turn.
Liberal goods
Considering the liberal corner first, given the primacy of liberalism in the
American world-view,90 it is unsurprising that liberal goods are most often discussed with
reference to civic education. In particular, it is the good of autonomy, traditionally
accorded pride of place in liberal theory, on which theoretical discussions of civic
education generally focus. Specifically, this good of autonomy is generally framed in
terms of parents’ liberty interest to raise their children in accordance with their own
religious beliefs and views of the good life. Conceived in this light, liberalism’s respect

89

There are a number of shortcomings to mapping the debate on civic education in this way. Some
qualities, such as children being able to make informed decisions about different ways of life, potentially
fall into both the liberal (based on furthering the autonomy of children) and civic (based on the polity’s
functioning better when citizens are able to deliberate) corners of the triangle. In addition, it could be
argued that liberalism itself both should and historically did incorporate the values associated with a strong
civic realm. See WILLIAM GALSTON, supra note 28; STEPHEN MACEDO, DIVERSITY AND DISTRUST: CIVIC
EDUCATION IN A MULTICULTURAL DEMOCRACY, supra note 28; THOMAS SPRAGENS, supra note 28. With
that said, it seems to me that conceptualizing the issue of civic education in terms of these three distinct
areas helps to highlight the tension among and within these different areas – tensions that are too often
glossed over in discussions of civic education.
90

See, e.g., LOUIS HARTZ, THE LIBERAL TRADITION IN AMERICA (1991).

39

for autonomy calls, as Stephen Gilles argues for broad parental authority over children’s
education.
Yet, although autonomy is generally cited as a reason to accord parents’ broad
control of children’s education, does not, on further reflection, dictate this policy
outcome. As Bruce Ackerman’s work makes clear,91 parents are not the only ones whose
autonomy interests are at stake: Children too, have autonomy interests implicated in
civic education relating to their developing their ability to choose their own life paths.
Furthermore, in the context of civic education, children’s interest in acquiring the
capacity for autonomy may conflict with parents’ exercise of autonomy. This is the case
when parents’ views of the good life, as they did in Yoder and Mozert, favor preventing
children from developing the capacity to think and make life decisions for themselves.92
In such cases, while the parents’ autonomy interests would favor a confined role for the
state, the children’s autonomy interests would instead favor state involvement to insure
that children develop the capacity to choose their own course in life.
Three specific propositions relating to autonomy’s application to children emerge
from considering how this value can be reconciled with the other values in the liberaldemocratic pantheon when it comes to civic education. First, children must be provided
with the resources necessary to achieve at least a basic level of autonomy, in the sense
that they become capable of making basic decisions about the conduct of their own lives.
The fundamental importance that liberal democracy attaches to self-determination would
be meaningless in the absence of children achieving at least the level of capacity for
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autonomy at which they possess sufficient information and skills to live on their own in
the world. It is true, as William Galston points out, that liberalism’s respect for the life
plans of others means that unexamined life plans need to be respected as much as plans
that are arrived at rationally. However, this does not lead to parents being able to deprive
children of developing the capacity for self-determination. The concept of moral
personhood on which liberal democracy rests does not allow one person to serve simply
as a pawn to satisfy another person’s life plan, even when the other person is a parent.
This interest in acquiring the basic skills needed to develop a life plan is so fundamental
to liberalism’s respect for individuals that it may not be sacrificed to other interests.
Second, as Thomas Spragens points out, 93 autonomy is not a good that a liberal
democracy properly seeks to maximize. We value autonomy as an intrinsic element in a
fully human life, yet a life spent pursuing as much autonomy as possible would be
destructive because it would erase our ties with others and our situatedness. Instead,
autonomy is better conceptualized as a good for which there exists some optimal level.
Over and this optimal level, more autonomy is not necessarily better.
Third, and finally, as Bruce Ackerman recognizes, children’s capacity for
developing and exercising autonomy increases as they grow toward adulthood. We
would therefore expect a toddler to have far less of a capacity for autonomy than a
teenager. Thus, insofar as a liberal democracy has the obligation to ensure the
development of its young citizens’ capacity for autonomy, the state’s obligation to
expand that capacity requires more for older children than younger children.
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Turning from children’s autonomy interests to those of their parents, a nuanced
account of parents’ legitimate interest in passing on their way of life to their children
should also recognize several different propositions. First, this interest can never be
given absolute sway: parents’ complete control of children’s education is abhorrent to
the notion at the heart of liberalism that individuals must be, on some basic level, capable
of self-determination. Second, parents’ interest in passing along their ways of life is
strongest when it comes to what John Rawls called “comprehensive” conceptions of the
good life – those beliefs that are part of an all-encompassing conception of the good life.
In contrast, parents’ interests are weaker when it comes to passing along political virtues,
which liberalism has historically treated as at least partly the job of the public domain.
Third, and finally, parents’ legitimate interests in determining their children’s education
diminish to some extent as their children approach maturity and become more of their
own persons capable of exercising autonomy, as well as closer to assuming their own
place as citizens in the polity.
Democratic goods
But we are not only a liberal polity, we are also a democracy. The claim to
legitimacy of collective self-rule therefore provides an alternative source of justification
through which the issue of civic education must be analyzed. We give decisions of a
democracy moral weight because all citizens have a voice in the collective affairs of the
group.94 The determinations of a democracy therefore are an independent source of
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moral justification apart from the liberal tradition. And the fact that children are not only
members of their families but also citizens of the polity means that the polity, like their
families, has a legitimate claim to direct their education.95 Focusing on the moral
authority of democracy therefore militates in favor of the state having broad authority
regarding children’s education, although it does not, in contrast to the liberal corner,
suggest any particular content of that education.
The legitimate scope of the democratic interests at stake have not been theorized
to the same extent that the liberal interests have; this is because, as Sheldon Wolin writes
of Rawls’ work, our tradition has tended to demote democracy to the subaltern position
relative to liberalism.96 Yet we can discern several things about democracy’s position
relative to liberalism that help to define its role. First, if children truly are to be
considered as members of the political community as well as the family, the political
community should have some say over children’s education. Second, the polity’s interest
should increase as children mature and prepare to enter the political community.
Third, and finally, a democracy’s legitimate interest in children’s education in a
liberal system may not extend, in John Rawls’ terminology, to teaching a
“comprehensive” account of the truth, in other words, a complete account of truth as a
whole. As Rawls points out, our world is characterized by a deep diversity of religious
and philosophical views. For some, truth and the good life are defined by the Bible’s
dictates and fundamentalist Christian ideals. For others, they are defined by a
comprehensive liberal account that sees freedom as the highest goods. What’s more, we
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have no mutually accessible standards by which these different comprehensive views can
be adjudicated.
Yet as Rawls argues, in conditions of deep diversity, government is still justifiable
when it is grounded on reasons that those from differing comprehensive philosophies can
accept – what Rawls calls “public reason.” This mode of justification, in Stephen
Macedo’s words, “would put aside the many religious and philosophical questions about
which people have long differed and instead attempt to justify the most basic matters of
justice on grounds widely acceptable to reasonable people – and not only to those who
share our particular view of the truth.”97 The government, in this view, has not business
teaching comprehensive doctrines, but must confine itself to those doctrines that can be
justified based on this “overlapping consensus.” On this reasoning, schools can teach
doctrines supported by scientific evidence, for example, but not those supported only by
the Bible. And while schools may teach children civil and political virtues, they may not
teach them comprehensive virtues for this same reason98 Thus schools can teach children
that political autonomy is a noble virtue, but not that the exercise of autonomy in their
religious lives is the same.
Civic virtues
Finally, in the last corner of the triangle are civic virtues – those virtues that
citizens must possess if the polity is to function well. While traditionally liberal theorists
paid little attention to the virtues needed for a liberal democracy to thrive, this lack of
attention has been redressed in recent years. Liberal theory’s renewed focus on civic
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republicanism has acted as an important corrective on liberal theory, as preeminent
liberal theorists have increasingly recognized the importance to a well-functioning liberal
democracy of its citizenry possessing civic virtues.99 They have differed with one
another, however, regarding both the content of civic virtues and the extent to which the
state may promote them when they interfere with citizens’ autonomy.
What can we say about how civic virtues should be conceptualized in a normative
theory that seeks to combine these virtues with other, competing goods and interests?
One thing that should be clear is that, insofar as a liberal democratic government is
conceived as preferable to other possible government forms, both because it allows
individuals a considerable amount of individual freedom as well as the freedom to
collectively determine their future, it must be able to perpetuate itself.100 Accordingly,
both citizens and democracy itself must properly surrender at least the amount of liberty
necessary to ensure the continuation of the polity. This means that parents and the state
must sacrifice at least the amount of control over children needed to instill enough civic
virtue in the next generation so that it can continue. Over and above this level, however,
how civic virtues should be combined with other goods is much less clear.
B. Reconciling the Goods and Interests
So where does this leave us in terms of delineating a framework for assessing the
legitimacy of civic education programs? To begin with, I have identified two hard and
fast obligations that must be satisfied with respect to civic education before other
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interests are considered. First, children must be provided with the education necessary to
achieve at least a basic level of autonomy, regardless of what the majority prefers or their
parents desire. Without this, liberal democracy’s fundamental respect for individual
dignity and self-determination means nothing. Second, children must be encouraged to
develop sufficient civic virtues necessary to perpetuate a liberal democracy. This means
that parents must yield to civic education programs necessary to achieve these qualities,
even when they conflict with parents’ fundamental beliefs. Furthermore, the state has the
responsibility to provide this basic education even over parents’ objections.
Over and above these two basic prerequisites, political liberalism gives us two
more limits on civic education. Schools must confine their education to lessons that can
be justified by public reason, as opposed to comprehensive rationales. Further, they
must confine the scope of their teaching to political doctrines rather than comprehensive
doctrines. Regardless of what the majority of a democracy desires with respect to
children’s acculturation, this is, after all, a liberal democracy, which must therefore
reserve a wide swath of freedom from the state. Moreover, even with regard to teaching
political virtues, the state’s power should not be used in the delicate area of shaping
citizens’ preferences and characters without significant reasons for doing so, particularly
in a manner opposed to parents’ comprehensive beliefs.
The remaining interests can best be accommodated, taking a leaf from Bruce
Ackerman,101 by adopting a framework in which parents have declining, and the
democracy has ascending, authority to educate students as they get older. Both the
interest that Ackerman calls attention to – the child’s interest in personal integrity – and
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the strong link between child and family in a child’s early years, suggest that although a
democracy may institute the civic education necessary for a healthy liberal democratic
polity, it should not go further than nurturing such important values and virtues during
the child’s primary education. At this time, parents’ influence over their children and
their interest in inculcating their children into their way of life are sufficient to outweigh
any other interest of a democracy in stamping its imprimatur on its youngest citizens.
This limit of civic minimalism also has the virtue of likely requiring the teaching of
tenets that are less offensive to parents (although certainly some parents will still
disagree), at a time when children are less likely to be able to sort out conflicts between
their parents’ views and the views they learn at school. For example, at this stage, while
teaching children generally to respect others and exposing them to basic differences of
religion is appropriate, the state should refrain at this age from going further than this.
Exposing young children to significant differences in the content of these beliefs (as
opposed to some basic differences in traditions or culture) would be inappropriate with
young children. At younger ages, schools should seek to limit the messages they convey
to those central to the success of a liberal polity.
This does not mean, however, that the state should always be confined to
Galston’s “civic minimalism,” in which the state can use civic education only to develop
basic virtues necessary for the polity to function well. Instead, the importance of a
healthy democratic polity that balances the value of a vibrant civic realm against the
value of individual liberty, as well as the recognition that children are not only members
of their families but also of the larger society, should give the state at least somewhat
more leeway with respect to children’s education. This is particularly true as children get
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older and more capable of understanding different viewpoints as well as of making sense
of the difference between parents’ and schools’ views. At this point, children are also
coming closer to becoming their own citizens in the democracy. And the weight assigned
parents’ interest in inculcating their way of life should decrease as children grow older.
For these reasons, a civic liberal democracy should have more freedom to move beyond
civic minimalism and to institute a wider sphere of democratic civic education as children
mature. Thus, as students move beyond the lower grades, the state may acquaint students
with lessons that are substantially related to the polity’s ways of life beyond those strictly
necessary for the liberal democratic polity to perpetuate itself.
In contrast to the civic minimalist position appropriate when children are younger,
this might be called the “civic medium” position. Under it, in deciding what civic
education older children should receive, the democracy should focus on those values at
stake in the civic/liberal/democratic triangle, but should pay careful attention to those
liberal values that traditionally have served as a check on the power of democracy.
Because of the weight that must be paid to these liberal virtues, including individual
autonomy and diversity, the state should never adopt a “civic maximalist” position with
regard to civic education of the type that Gutmann would allow. Further, because of the
increasing autonomy and intellectual capacity of older children, the civic education
provided to them is appropriately taught with more complexity; in teaching more
controversial proposals, a school should present the issues in a way that allows students
themselves to work through the issues. This means that schools can go appreciably
further in communicating virtues and values to students in high school than they might
when students are younger. For example, while purely private morality should never be
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taught in public schools, a school might seek to convey to older students information
about birth control, sexuality, and disease prevention, in order to foster legitimate public
goals, even if such material would not be appropriate for younger children. Education
regarding the morality of particular sexual practices, however, such as premarital sex,
masturbation, and birth control, must be left to parents.
Under this proposal, some parents’ efforts to pass along their beliefs and ways of
life will be disadvantaged by their children’s exposure to other ways of life, to lessons of
political tolerance of groups disapproved of by their parents, or by teaching children to
reason about their future. As Stephen Macedo argues, however, the promise of liberal
democracy is that it will not prohibit citizens from holding or communicating a wide
variety of beliefs, including illiberal and undemocratic beliefs. It does not promise,
however, that all such beliefs will be given a level playing field by the state, in the sense
that the state will forgo furthering its legitimate objectives to avoid disadvantaging these
beliefs.102
C. Difficult Issues: Sex Education
One particularly difficult issue on which parents’, children’s, and the state’s
interests sometimes clash concerns the issue of sex education. Issues surrounding sexual
conduct are central to the religious beliefs and the comprehensive philosophies of many
citizens, who regard passing on these views to the children as central to their parental
prerogatives. Should schools avoid teaching sex education for this reason? Or should
schools allow an opt-out mechanism for those students whose parents object, as Amy
Gutmann suggests?
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In my view, the answer is “no” to both of these questions, at least insofar as it
involved teaching children the basic risks associated with sexual activity, as well as the
basic facts of birth control. Despite the integral role that sexual prohibitions play in the
religious and comprehensive philosophies of many parents, sex education is central to
young citizens’ capacity for autonomy. As I argued before, schools have a responsibility
to provide children the education needed to develop their capacity for autonomy that the
state cannot waive, even if parents object. Schools’ obligation to develop students’ basic
capacity for autonomy includes ensuring that they have the basic knowledge to
understand and control their reproductive capacities. While this knowledge is important
to youths of both sexes, it is particularly important to young women, whose life prospects
are, even more than men, irrevocably altered by the birth of a child.
The federal government’s current emphasis on abstinence only sex education,
funded in the welfare reform package, does not meet the state’s responsibility in this
regard.103 As Linda McClain argues, an overwhelming amount of evidence suggests that
abstinence-only education does not provide minors the information they need to protect
their reproductive health. In fact, the Union of Concerned Scientists cited the
government’s support of abstinence-only education as an example of “distorting scientific
knowledge on reproductive health issues.”104 It could be argued, of course, that
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educating youths about contraception will increase teen sexual activity. As Linda
McClain argues, however, reliable studies have not borne this out.105
Several caveats accompany the school’s obligation to teach sex education,
however. Most important, this does not mean that schools have any business offering
comprehensive views regarding sexual conduct to students. They have no business
suggesting to children, for example, that premarital sexual conduct or masturbation is an
appropriate part of growing up. Comprehensive issues such as the propriety and morality
of sexual conduct are for parents, not schools. And schools’ building children’s capacity
for sexual autonomy does not mean that students must or will choose to exercise that
capacity. Students may view particular religious strictures as barring their sexual conduct
and therefore see themselves as not having the choice to exercise their capacity. Finally,
the fact that schools have the obligation to develop this capacity does not mean that
parents may not forbid their children from exercising this capacity when they are minors:
Parents are completely within their rights to deny their children the opportunity to
exercise their reproductive capacities while their children are minors. Yet the state must
still ensure that students have at least the capacity to control their reproductive future and
health.
D. Revisiting Challenged School Programs
How do the requirements challenged in Yoder, Mozert, and the cases that
followed them fare under the approach that I advocate here? In Yoder, in my framework,
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the Court reached the wrong conclusion. The contested mandate that children stay in
high school until age sixteen sought to prepare them to participate effectively in the
liberal democratic system, as well as to be self-sufficient participants in society. Both of
these interests are substantially related to the success of a liberal polity, and are political
rather than comprehensive virtues. The parents’ arguments that their children didn’t need
to participate effectively in the larger political system or society, since Amish society
remained aloof from these larger systems, are unavailing in this framework. The state
has the obligation to ensure that children achieve a basic capacity to make their own life
decisions and to participate in society. The children may later decide not to exercise this
capacity; but an adult cannot make this decision for them.
The fact that the requirement applies to older children also weighs in the state’s
favor. In this context, the fact that older children are more cognizant of differences and
different ways of life supports, rather than detracts (as the Yoder parents would have it),
from the law’s permissibility. These children are capable of more complex
understanding of differences and of greater autonomy than young children; both of these
capabilities lessen parents’ legitimate realm of control over their children. Further, the
challenged requirement occurs at the period in which the state’s interests in children’s
civic education is at its highest since the children at issue will soon be voting citizens
entrusted with shaping the future of the polity.
In fact, the relationship between school attendance and the health of the polity
should be justifiable even under a civic minimalist rationale, which I have argued is a
higher standard that the state should have to meet for older children. Citizens who have
little understanding of diversity because they have had little exposure to it, and indeed,
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little understanding of ways of life apart from their own, are ill-equipped to elect
representatives charged with forging a common path among citizens. The fact that the
Amish plaintiffs did not choose that their children take any kind of active place in the
polity does not give these parents the right to exempt these children from these
requirements. To deprive children of the basic tools needed to participate in society
beyond the role that their parents have chosen for them violates both the absolute
requirement that children should be able to develop the basic preconditions for autonomy
and the state’s responsibility to ensure that children have the capacity to become
responsible citizens who are up to the difficult task of collective self-government. This
makes the Yoder situation an easy case: the requirement that children attend school until
age sixteen should be upheld.
Mozert,106 the case that challenged the series of readers used in primary school, is
a harder case under my framework. The contested Holt readers used in the first to eighth
grades in the Hawkins County School System were part of a comprehensive “critical
reading program.” which sought to integrate the ideas and themes from the textbooks into
other areas of study. As defined by the Court, “critical reading requires the development
of higher order cognitive skills that that enable students to evaluate the material they
read, to contrast the ideas presented, and to understand complex characters that appear in
the reading material.”107 Under my framework, because the children involved were
younger students, the school needed to establish that it had an important state interest to
justify exposing children to civic education that violates their parents’ strongly held
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beliefs. Here, parents objected in some large part to their children’s being exposed in a
non-derogatory way to cultures, values, and ways of life that their fundamentalist faith
prohibited.
The exposure of students to the fact of other religions and other ways of life is
certainly an important part of training students for life in a diverse liberal democracy.
As I argued before in responding to William Galston,108 students can only understand
what peaceful coexistence in a society marked by profound differences really means if
they are exposed on at least some level to these profound differences. This does not
mean that the state may advocate any particular comprehensive way of life. The simple
depiction of different ways of life in a non-derogatory manner, however, does not
constitute such advocacy. This is the case even if it may have, as the parents feared,
some negative effect on fundamentalist beliefs.109 This conclusion holds, however, only
assuming that the readers exposed students to the basic outlines of the differences in
culture and religious practices, rather than dwelt on substantive differences in religious
beliefs. Such a more detailed discussion of different religions may be appropriate for
older children (assuming, of course, that is not accompanied by messages about the
correctness of any of these religions), but not younger children, since it cannot be
justified by the requirement of civic minimalism.
Brown v. Hot, Sexy, and Safer Productions, by contrast, is a relatively easy case
for finding the program presented at the school assembly to be illegitimate. While the
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state has an interest in communicating information to students about AIDS and
alternatives to unprotected sex (given the link between children’s sexual behavior and the
state’s legitimate public health goals), the way in which the message was conveyed to
students, including asking a student to demonstrate his “orgasm face,” also strongly
conveyed a message of approval of premarital sex. The state has no business teaching
such a comprehensive belief. The fact that the education was directed at older students
therefore does not save this program. The challenged program fails.
The community service requirement challenged in Immediato falls at the opposite
end of the spectrum. Teaching its future citizens the importance of civic contributions
falls squarely into the basic virtues necessary for a liberal democracy, premised on selfrule, to function well. As the school board argued, requiring students to perform
community service “would expose students to the needs of their communities and to the
various ways in which a democratic system of volunteerism can respond to those
needs.”110 Furthermore, it “helps students recognize their place in their communities and
ideally, inspires them to introspection regarding their larger role in our political
system.”111 This requirement would be permissible under the civic minimalist standard
applicable to younger children, and would therefore certainly be acceptable under the
more lenient standard to justify educational programs for older children.
This leaves only the health education classes challenged in Leebaert,112 which
included information on human growth and development, disease prevention, community
and consumer health, physical, mental and emotional health, including youth suicide
110

Immediato v. Rye Neck School District, 73 F.3d 454, 462 (2nd Cir. 1996)

111

Id. at 462.

112

Leebaert v. Harrington, 332 F.3d 134 (2d Cir. 2003).

55

prevention, substance abuse prevention, safety, and accident prevention.113 Under my
analysis, the father’s basic position, that “God has empowered human beings with the
right to bring their children up with correct moral principles in dealing with the issues
taught in this course,”114 fails. While parents certainly have the authority to teach their
children moral principles relating to these subjects at home, the state also has a parallel
authority to teach these issues at school. In doing so, the state may not teach children a
morality that rests on religion for its authority, but it can teach a morality derived from
public reason akin to the golden rule.
The one slightly grey area with respect to the program challenged in Leebaert
concerned the age of the children involved – seventh grade. These students therefore fall
between the primary graders, for whom civic education must be justified based on civic
minimalism, and the high schoolers, for whom a lesser test is required. Given the strong
relationship between the health of citizens and the success of the polity, though, even if
this end doesn’t quite meet the requirement of civic minimalism, it comes close. It
therefore, on balance, should be allowed for students past the elementary grades.
IV. Constitutional Doctrine
The approach to civic education that I have developed so far can be summarized
as follows: The state must, whatever else it does, ensure that children both (a) develop
the capacity for a threshold level of autonomy that, if they exercised it, would allow them
to make important decisions on their own; and (b) develop sufficient civic virtues
necessary to perpetuate a liberal democracy. In addition, the state must confine civic
113
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education to teaching political rather than comprehensive doctrines, and must justify its
actions based on public reason rather than comprehensive rationales. Finally, the
legitimate scope of civic education increases as children grow older. For younger
children, the state may go no further than perpetuate a healthy liberal democracy – what
William Galston refers to as “civic minimalism.”115 As children mature, however, the
state may provide a wider scope of lessons: those that have a substantial relationship to
its health or character, even if they are not integrally tied to the polity’s functioning well.
I have arrived at this framework through an approach that considers the ideals that
underlie liberal democracy, rather than through any sort of constitutional interpretation.
This methodology therefore gives me no claim that this framework is supported – much
less compelled – as a matter of existing constitutional law. Nevertheless, although my
project centers on theory rather than law, in this last section I want to at least briefly
sketch out how this approach might be translated into constitutional doctrine. My
purpose in this section is to argue that current constitutional law can indeed be interpreted
to comport with this approach.
Courts have traditionally analyzed challenges to educational programs under two
different constitutional provisions: the due process clause, based on parents’ liberty
interest in raising their children; and the free exercise clause, based on the claim that the
state has violated parents’ (and sometimes students’) rights to exercise their religion.
Free exercise clause challenges used to receive a higher level of scrutiny because of the
special protection that the Constitution provides to religion, although since the Supreme
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Court’s 1990 decision in Employment Division v. Smith,116 the standard of scrutiny
applied to claims involving religion is less clear.117 Because the theoretical approach I
have laid out so far treats objections to school programs to the same level of scrutiny
regardless of whether the objections are rooted in religion or parenting philosophy,
harmonizing legal doctrine with my theory requires that both types of constitutional
challenges result in similar outcomes. While this is certainly not compelled by current
doctrine, neither is it inconsistent with it. I discuss each cause of action in turn.
Substantive due process analysis
The two earliest cases that explicate the boundaries of parental authority over
children’s education, Meyer v. Nebraska,118 and Pierce v. Society of Sisters,119 establish
the framework for analyzing the legitimacy of public school incursions on parents’ liberty
interests. In Meyer, the Court struck down a state law forbidding instruction in certain
foreign languages, in part because it interfered with the right of parents to procure such
instruction for their children.120 In reaching this conclusion, the Court stated:
While this Court has not attempted to define with exactness the liberty
[guaranteed by the due process clause of the Fourteenth Amendment], the
term has received much consideration and some of the included things
have been definitely stated. Without doubt, it denotes not merely freedom
from bodily restraint but also the right of the individual to contract, to
engage in any of the common occupations of life, to acquire useful
knowledge, to marry, to establish a home and bring up children, to
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worship God according to the dictates of his own conscience, and
generally to enjoy those privileges long recognized at common law as
essential to the orderly pursuit of happiness by free men.121
Two years later, the Court in Pierce struck down a state statute requiring public
school attendance, which therefore precluded attendance at parochial schools,
because it "unreasonably interfered with the liberty of parents or guardians to
direct the upbringing and education of children under their control."122
The theoretical approach that I set out in Part III calls for something
approximating an intermediate level of scrutiny (ranging from higher when
children are younger, to lower when they mature). Can the Meyer/Pierce standard
comport with this level of scrutiny? While some language in these opinions may
appear to suggest that the Court applied a scrutiny akin to contemporary rational
basis scrutiny, this is actually not as clear as it may at first seem. Both Meyer and
Pierce were decided before the development of the Court’s modern demarcation
of levels of scrutiny in substantive due process law. 123 The Meyer and Pierce
opinions certainly make it clear that the Meyer and Pierce Court applied a more
deferential standard than the current strict scrutiny test. In its words, “the
established doctrine is that this liberty may not be interfered with, under the guise
of protecting the public interest, by legislative action which is arbitrary or without
reasonable relation to some purpose within the competency of the State to
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effect."124 And, indeed, because of this language, a number of courts have applied
a deferential standard of rational basis review.125
Yet a closer look at the analysis in the Meyer and Pierce cases makes it
clear that the Court applied a higher level of scrutiny than the contemporary,
deferential rational basis standard. In Meyer, the Court suggests that the
challenged legislation prohibiting teaching of foreign languages in Nebraska to
students who had not passed the eighth grade, served “a desirable end” insofar as
it was designed to promote civic development through establishing a common
culture. It held however that the means adopted – the prohibition of language
training – “exceed the limitations upon the power of the State . . . . No emergency
has arisen which renders knowledge by a child of some language other than
English so clearly harmful as to justify its inhibition with the consequent
infringement of rights long freely enjoyed.”126 The Court’s analysis therefore
demonstrates that it imposed a reasonability standard with real teeth, in which the
Court carefully weighed the interest of the state as a concrete matter (rather than
simply as an interest taken as an abstract matter) in the specific circumstances
against the harm caused by the method selected by the state to further the interest.
Similarly, in Pierce v. Society of Sisters, the Supreme Court struck down
an Oregon statute requiring parents to send children between the ages of eight and
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sixteen to public school. In doing so, again, the Court did not dispute that the
state had an interest in assuring that students received an adequate education that
included “studies plainly essential to good citizenship.”127 Again, however, the
Court subjected the means adopted to further this interest to a relatively searching
scrutiny, holding that the interest did not justify the means chosen of
“standardiz[ing] its children by forcing them to accept instruction from public
teachers only.”128 Instead, in assessing the reasonability of the means chosen, the
Court factored in the interest of the child’s parents, who “have the right, coupled
with the high duty, to recognize and prepare him for additional obligations.”129
The murkiness surrounding the level of review in the parental rights cases
in combination with the Supreme Courts’ recognition in these cases and
elsewhere of the important interests of parents in raising their children as they see
fit,130 justify courts’ imposition of a rational basis standard that has real teeth,
which would comport with the theoretical approach I advocate. To do so, courts
should conduct a searching, rather than superficial, scrutiny of whether the state’s
interest is reasonable, and it should deem unreasonable state programs that harm
parents’ interests without an important reason for doing so.131 In this regard, a
factor to which the court should accord significant weight in assessing the
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reasonability of the means chosen is the age of the children to whom the
challenged educational requirement is directed. Given the importance of the
parental relationship to younger children, and their difficulty integrating vastly
disparate belief systems at younger ages, it is unreasonable for the state to do
more than what is necessary to teach core liberal democratic values at an early
age. As children mature, however, it is reasonable for the state to present a
broader array of lessons. Thus, for example, it is appropriate for children in
primary grades to be aware of the fact of different religions and rudimentary
differences in religious practices. To acquaint them with detailed accounts of the
differences in beliefs, themselves, however, should be deemed unreasonable. In
high school, however, it would be more legitimate to acquaint students with
differences in belief systems.
Moving past the basic level of scrutiny, there are several features of the
Meyer/Pierce approach that are an easy fit with my theoretical framework. I have argued
that the state must seek to enable children to develop a basic level of autonomy and the
civic virtues necessary in a liberal democracy. These state goals are clearly sufficiently
important for judges to uphold under the scrutiny adopted in Meyer and Pierce. In
addition, the Meyer/Pierce test comports easily with my approach’s limitation of civic
education to teaching political virtues rather than comprehensive virtues, and its view that
the state must justify its actions based on political rather than comprehensive rationales.
These theoretical limits jibe well with the Meyer/Pierce test requirement that the state’s
purpose be “within the competency of the state to effect.” All that is needed to translate
political theory to legal doctrine here is to interpret comprehensive purposes and
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viewpoints as excluded from the state’s legitimate realm of competence. Thus, teaching
children about sex education for the public purpose of preventing pregnancy should pass
constitutional muster; however, teaching children that sex is better left until marriage
because premarital sex is immoral should not: private morality is not within the
competence of the state.
Free exercise clause analysis
The Supreme Court first set out the constitutional framework for challenges to
school programs based on religion in Wisconsin v. Yoder.132 According to the Court, the
special constitutional protection granted to free exercise of religion entitled this set of
parental claims to heightened scrutiny: “[W]hen the interests of parenthood are combined
with a free exercise claim of the nature revealed by this record, more than merely a
‘reasonable relation to some purpose within the competency of the state’ is required to
sustain the validity of the State’s requirement under the First Amendment.”133 For a state
program that violates parents’ religion to withstand challenge, there must be “a state
interest of sufficient magnitude to override the interest claiming protection under the Free
Exercise Clause.”134 According to the Yoder court, the burden on the state is high: “the
essence of all that has been said and written on the subject is that only those interests of
the highest order and those not otherwise served can overbalance legitimate claims to the
free exercise of religion.”135 Put another way, parents’ rights to direct their children’s
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education trump even legitimate purposes of the state unless “harm to the physical or
mental health of the child or to the public safety, peace, order, or welfare has been
demonstrated or may be properly inferred.”136 Furthermore, even if the state
demonstrates a compelling purpose, it must still show that the means chosen are essential
to achieving, or at least the least restrictive means of achieving that purpose.137
Courts’ application of such a heightened standard to parents’ claim that school
practices violates their religious rights has been complicated, however, by the Supreme
Court’s 1990 decision in Employment Division v. Smith.138 In that case, the Court created
a categorical rule that the rational basis standard should be applied to all free exercise
claims challenging neutral, generally applicable laws that merely had incidental negative
effects on religion. The Court reasoned that although the free exercise clause seeks to
prevent government hostility against religious practices, it “does not relieve an individual
of the obligation to comply with a ‘valid and neutral law of general applicability on the
ground that the law proscribes (or prescribes) conduct that his religion prescribes (or
proscribes.)’”139 In doing so, however, the Court somewhat cryptically distinguished
what it called a “hybrid situation,” which would except from rational basis review
challenges in which the free exercise clause is asserted “in conjunction with other
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constitutional protections.”140 On the basis of this hybrid-rights theory, the Court
distinguished cases such as Yoder, stating that they could still trigger heightened scrutiny
on the ground that they involved both parental and free exercise rights.
Since Smith, courts have been struggling to make sense of the hybrid-rights
language and exception.141 While it is clear that rational basis scrutiny generally applies
in most free exercise cases, the scope of any hybrid rights exception that remains, and
whether any such exception should be subjected to intermediate scrutiny or strict scrutiny
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In Justice Souter’s words in Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993),
The rule Smith announced . . . was decidedly untypical of the cases involving the same
type of [formally neutral, generally applicable] law. Because Smith left those prior cases
standing, we are left with a free-exercise jurisprudence in tension with itself, a tension
that should be addressed, and that may legitimately be addressed, by reexamining the
Smith rule in the next case that would turn upon its application. . . . In sum, it seems to
me difficult to escape the conclusion that, whatever Smith's virtues, they do not include a
comfortable fit with settled law.

Id. at 564 (Souter, J., concurring). Justice Souter continued,
Smith presents not the usual question of whether to follow a constitutional rule, but the
question of which constitutional rule to follow, for Smith refrained from overruling prior
free exercise cases that contain a free-exercise rule fundamentally at odds with the rule
Smith declared. . . . The result is an intolerable tension in free-exercise law which may be
resolved . . . in a case in which the tension is presented and its resolution pivotal. . . .
Neutral, generally applicable laws, drafted as they are from the perspective of the nonadherent, have the unavoidable potential of putting the believer to a choice between God
and government. Our cases now present competing answers to the question when
government, while pursuing secular ends, may compel disobedience to what one believes
religion commands.
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is unclear.142 Lower federal courts have split on these issue. Some have refused to
recognize the hybrid-rights exception where parents contest school requirements based on
both religion and parental liberty rights.143 Some have subjected these claims to an
unspecified level of scrutiny.144 And others have continued to apply a compelling interest
test.145
As I have argued supra, with respect to substantive due process claims,146
application of rational basis scrutiny can be harmonized with my theory, so long as courts
use a rational basis standard that has real teeth. Yet even strict scrutiny can be interpreted
in a manner consistent with my approach, so long as courts interpret the requirement of a
“compelling” state interest to include educational goals that are important to a flourishing
liberal democratic polity, rather than only those that are absolutely necessary for the
perpetuation of a liberal polity. This view of the scope of interests that can be deemed
“compelling” comports overwhelmingly with the way this requirement has been
interpreted by courts. 147 The statement by the Yoder Court – which represented the
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Court’s most deferential posture to parents’ religious claims that we have seen in recent
years – that to satisfy the standard the state must show “harm to the . . . public safety,
peace, order, or welfare has been demonstrated or may be properly inferred,148 without
the requirement that the harm be to an interest necessary to perpetuate the polity, supports
this interpretation.
The second part of my approach – requiring that state laws seek to further
comprehensive rather than political conceptions of the good – can be easily integrated
into a heightened scrutiny analysis through courts striking down comprehensive goals as
not compelling.149 The third part of my approach – a more lenient scrutiny of educational
programs as children mature, ranging from accepting compelling programs for young
children to important programs for older children – is somewhat more difficult to
harmonize with the constitutional test, but still possible under requirement that the means
chosen by the state be either necessary to pursue the state interest or the most restrictive
means possible. Courts amenable to my approach can consider the age at which children
are exposed to programs to be a key factor that courts in determining the presence of
necessity: the argument here is that as students come closer to becoming full members of
society it becomes more necessary for the state to take measures ensuring that they are
adequately acculturated.
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Conclusion
Isaiah Berlin eloquently described the tradeoffs between satisfying competing
claims of authority when he wrote that “[t]he world that we encounter in ordinary
experience is one in which we are faced with choices between ends equally ultimate, and
claims equally absolute, the realization of some of which must inevitably involve the
sacrifice of others.”150 I have argued that, when it comes to civic education, a healthy
liberal democracy must do the delicate work of balancing a number of different claims of
authority. And because these sources of authority, at least sometimes, favor conflicting
results, no neat, easy solution that satisfies all the relevant interests will always – perhaps,
often – be possible. That this is the case, however, is not reason to adopt a too-easy
default in favor of only one of several important interests. Instead, the importance of the
interests at stake in civic education – the autonomy interests of both parents and children,
the interests of the democracy in passing along its ways of life, and the interest of the
polity in perpetuating vibrant citizenship – demand that we do the best we can to reach an
accommodation among all of them.
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