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| Introduction

Mandatory controls on greenhouse gases were noticeably absent from the climate
change policy that President Bush announced in 2002, which instead placed heavy
reliance on private voluntaryefforts. * Specifically, Bush directed the Environmental
Protection Agency (EPA) to establish aprogram called “ Climate Leaders’ to encourage
companies to voluntarily reduce greenhouse gas emissions and directed the Department
of Energy (DOE) to improve the effectiveness of an already existing voluntary
greenhouse gas registry.? Agenciesimplementing environmental policy have been
employing voluntary approaches such as these for over a decade, but the Bush
Administration has elevated this type of approach to a new status of importance by often
relying principally on voluntary efforts in response to significant environmental concerns.

Critics have questioned the environmental effectiveness of voluntary approaches,® yet it
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is unclear whether the Administrative Procedure Act (APA) provides interested members
of the public the right to voice concerns and challenge agency decisions related to
voluntary approaches through rulemakings and judicial review. If the APA does not
provide public participation rights when agencies decide to use voluntary approaches,
important environmental policy decisions may be shielded from public comment and
judicial review, and aturn to widespread use of voluntary approaches may produce a
deficit of public participation in environmental policymaking.

This Paper analyzes the application of the APA to voluntary approachesin
environmental policy. In choosing avoluntary approach, agencies deliberately decide not
to issue mandatory regulations but instead to rely on voluntary participation in
furtherance of the agency’ s goals, often providing various types of incentives to facilitate
the voluntary efforts. One long-standing exampleof a voluntary approach isthe Energy
Star program, a voluntary |abeling scheme established by the EPA in 1992 that
encourages the use of energy-efficient products.* Although voluntary approaches have
been used for many years, until recently agencies had generally used them as
complements or precursors to mandatory regulations. In contrast, the Bush
Administration has in many circumstances promoted reliance on voluntary efforts as a
preferred alternative to mandatory regulation. The climate change policy is one example
in which the Administration has responded to environmental concerns principally by
looking towards voluntary approaches. In addition, the Department of the Interior has

often favored its * cooperative conservation” programs, in which the agency provides
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incentives for voluntary conservation efforts, over the use of regulatory controlsto
achieve conservation goals.

Voluntary approaches raise new and complex administrative law issues, which are
important to address given the rising importance of these approaches in environmental
policy. Caught between conceptions of agency action and inaction, voluntary approaches
blur the legal categories used to apply the APA’s public participation requirements.
Agencies might be viewed as taking “action” through the implementation of voluntary
approaches in that the agency identifies and acknowledges issues of concern, signalsto
private actors that action is desired, provides incentives to encourage voluntary efforts,
measures progress towards objectives, and commits staff, funding, and other resources to
the endeavor. However, decisions to use voluntary approaches might alternatively be
viewed as “inaction” because they are after all a deliberate choice by an agency to refrain
from regulating. They do not create any restrictions on private action, ultimately leaving
control in the hands of private actors and taking the risk that no progress will be achieved
greater than if the agency had done nothing at all.

The application of the APA’ s rulemaking and judicial review provisions to
voluntary approaches will produce different results depending upon how these
approaches are characterized. The APA requires that agencies hold rulemakings when
they create “rules’ but provides certain exceptions to this requirement, notably for
“general statements of policy,” which lack binding force on the publicand the agency.®

Although voluntary approaches by definition do not bind the public, the agency could
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conceivably bind itself in some way through its implementation of the approach. The
presence of abinding norm, however, would seem to not be possible unless thereis at
least some “action” to which the agency can be bound. Therefore, the characterization of
the agency’ s decision to use a voluntary approach as action or inaction has implications
for whether the decision is classified as a policy statement under the APA, and thus for
theright to arulemaking. In addition, the APAexpressly applies different standards for
substantive judicia depending on whether action or inaction is being challenged, and the
Supreme Court has also held that under some circumstances agency inaction is
presumptively committed to agency discretion by law.” Thelegal characterization of
these approaches thus has important consequences for public participation rights under
the APA, yet so far the question seems to have escaped courts and scholarship.

The tension over the appropriate legal characterization of voluntary approachesis
further complicated by the political debate over these approaches. Agencies often
highlight voluntary programs to show the public that action is being taken in response to
environmental concerns. President Bush and agency officias such as Secretary of the
Interior Gale Norton have portrayed voluntary approaches as genuine, effective responses
to significant environmental concerns such as climate change and habitat destruction.
Such manifestations would support a conclusion that voluntary approaches should be
considered agency “action.” Conversely, environmentalists often challenge voluntary
approaches as lacking in substance and incapable of effectively addressing environmental
problems, which would suggest that that these approaches are closer to “inaction” than
action. These positions may result in paradoxes for both environmentalists wishing to

challenge the programs and agencies wishing to defend the programs. Environmental
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advocates will more effectively be able to argue that they are entitled to rulemakings and
judicia review under the APA by showing that agencies are taking action through
voluntary approaches, contrary to what environmentalists may claim as a substantive
matter. And agencies wishing to avoid rulemakings and receive deferencein judicial
review will find it useful to take a position that, contrary to their public manifestations,
decisions to use voluntary approaches are essentially the equivalent of inaction.

Given the unresolved legal status of voluntary approaches to environmental
policy, this Paper suggests that it will often be appropriate for courts to look to the
agency’ s public portrayal of the approach to determine its legal characterization for
purposes of the APA -- specifically, to determine whether the approach qualifies as action
or inaction to determine whether judicia review is availableand whether the agency has
created a binding norm to determine whether arulemaking isrequired. Otherwise,
agencies may ironically escape the APA processes designed to make them accountable
based on a position that is contrary to the political message they send to the public. The
result would further be a shielding of important and often controversial environmental
issues from public scrutiny. The public would lose the right to participate in or challenge
the significant decisions by agencies to use voluntary approaches rather than mandatory
regulation, which will benefit the targets of regulation, who will usually prefer voluntary
policies, while disadvantaging the beneficiaries of regulation. Other important
implementation decisions as well, such as the level of environmental improvement sought
and the incentives granted to encourage voluntary efforts, will not be subject to the APA.

Even more fundamentally, alarge-scale shift towards voluntary approaches would have



the potentia to produce a deficit of public participation in environmental policy, with the
real losers being environmental public interest advocates.

Part |1 of this Paper describes the voluntary approach paradigm that is the focus of
the Paper, traces the history of the federal government’ s use of voluntary programsin
environmental policy, discusses possible rationales for the use of voluntary approaches,
and explores the agency’ srole in facilitating voluntary efforts. Part 111 discusses the
application of the APA’s rulemaking and judicial review provisions to voluntary
approaches. Part 1V discusses how looking to the agency’ s public portrayal of voluntary
approaches can resolve the tension over the proper legal characterization and aleviate

accountability concerns.

I1. Voluntary Approachesin Federa Environmental Policy

The voluntary approaches that are the focus of this Paper have three
characteristics: 1) reliance on voluntary actions taken by private parties, rather than
actions mandated by regulation, 2) government involvement facilitating voluntary efforts,
and 3) no direct relation to existing legal requirements. The first element emphasizes that
these approaches impose no mandatory controls on private action and rely solely on
voluntary private efforts over which the agency exercises no regulatorycontrol. The
second element distinguishes these programs from the many purely private initiatives that
seek to further environmental goals through voluntary actions. Examples of such private
initiatives include the Chemical Manufacturer Association’s Responsible Care Program,
which governs the products and practices of the industry’s members, and the 1ISO 14000

series, a set of international environmental management standards under which



companies may voluntarily become certified.® In contrast, the federal government
administers the programs discussed in this Paper.

Finally, the last element is meant to distinguish voluntary programs from
approaches thatrel ease regul ated parties from mandatory requirements in return for
compliance with alternative agreements negotiated with the government. Examples of
such “contractarian” approaches include Project XL, an experimental program launched
by the EPA under the Clinton administration that allowed regulated parties to negotiate
aternatives to pollution control requirements, and Habitat Conservation Plans (HCPs)
carried out under the Endangered Species Act, which immunize landowners from
prosecution for “incidental takes’ of endangered speciesin return for agreements to
implement conservation plans on their land.® These types of approaches, which scholars

"10 and “regulatory penalty default” rules,**

have referred to as “contractarian regulation
may seem similar to the approaches that are the focus of this Paper. Participation in both
types of approachesis voluntary, and both may seek to encourage “beyond compliance”
behavior. The crucia difference, however, isthat approaches such as Project XL and
HCPs have regulatory defaults that provide the incentive for regul ated parties to

participate in the program, whereas in purely voluntary programs, there is no relaxation

of mandatory standards in exchange for efforts, making participation truly “voluntary.”
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Drawing such adistinction is necessary because the release of parties from existing
regulatory requirements raises different legal issues than purely voluntary programs.

The voluntary approach paradigm seems yet to have been studied in depth by
scholarship, perhaps because the environmental benefits of these approaches have been
considered “marginal.”*?* Other scholarly paradigms encompass some types of voluntary
approaches but do not require voluntariness as an essential characteristic.”® It has become
important, however, to examine voluntary approaches in their own right more closely,
due to their recently elevated statusin federal environmental policy and the unique legal
issuesthey raise. Thissection will therefore attempt to fill in part of the gap in the
scholarship by tracing the history of the federal government’ s use of voluntary
approaches in environmental policy, exploring the various rational es agencies may have
in choosing voluntary approaches, and discussing the roles of agenciesin facilitating
voluntary efforts.

A. A Short History of Voluntary Approaches in Federal Environmental Policy

In 1991, the EPA for the first time experimented with a program that sought

purely voluntary efforts in furtherance of an environmental goa.** EPA’sfirst voluntary
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initiative, known as the “33/50 Program,” invited selected companies to participate in the
program by pursuing emission reductions in seventeen high-priority toxic chemicals of
thirty-three percent by 1992 and fifty percent by 1995."> Although opinions differed on
the success of the program,*® this first experimental venture has since evolved into a
diverse array of over forty voluntary programs sponsored by the EPA in which over
11,000 organizations participate.’” The DOI and DOE have aso been facilitating
voluntary environmental efforts for over adecade. The DOI established its* Partners for
Fish and Wildlife’ program in 1987, and this program is now one of several “cooperative
conservation” initiatives administered by the agency.”® The Energy Policy Act of 1992
required the DOE to establish avoluntary greenhouse gas registry, and the agency is
currently in the process of revising guidelines for the registry through notice-and-
comment procedures as part of Bush'’s climate change policy.™

The ascendancy of voluntary programs occurred as part of much larger reform
effort in environmental law. By the 1990s, many had come to agree that the “first
generation” of environmental law, which functioned mainly through a patchwork of

command-and-control sttutes , suffered from significant flaws and was incapable on its
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own to carry environmental progress to the next level.?° Richard Stuart aptly summarizes
the by now familiar criticisms of command-and-control:
It has been criticized on the grounds that it is unduly rigid, cumbersome, and
costly; fails to accommodate and stimulate innovation in resource-efficient means
of pollution prevention; failsto prioritize risk management wisely; is patchwork
in character, focusing in an uncoordinated fashion on different environmental
problemsin different environmental media and often ignoring functional and
ecosystem interdependencies; and relies on aremote centralized bureaucratic
apparatus that lacks adequate democratic accountability.”
Responding to the push for change, the Clinton administration initiated an effort to
“reinvent” the federal government’s environmental policy.? Thisinitiative resulted in
the release of areport in 1995 entitled “ Reinventing Environmental Regulation” that
highlighted the need for a more collaborative approach to environmental policy © EPA
proceeded to experiment with a dizzying number of “reinvention” initiatives,®* but
voluntary programs were not a main focus of these efforts. Instead, the® cornerstones’ of
reinvention were the Common Sense Initiative and Project XL,% which both operated
under the shadow of existing regulatory requirements. The innovation of these programs
was to allow for more flexible compliance by giving regulated entities the opportunity to
design alternatives to existing mandatory requirements.?

Still, new voluntary programs quietly continued to spring up, even if they were

not the main thrust of the reinvention effort. “Green Lights,” a program encouraging
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businesses to voluntarily install energy-efficient lighting soon followed the 30/50
programin 1991.%" In 1992, two new programs began that have enjoyed sustained
success into the present day, namely, “Energy Star” and “Design for the Environment.”?
Energy Star uses a voluntary |abeling scheme to promote use of energy-efficient
products, while under Design for the Environment, partners work with the EPA to
integrate designs that reduce pollution into industry practices.” The growth in voluntary
programs during the Clinton administration continued with the introduction of programs
such as “Waste Wise” and “Water Alliances for Voluntary Efficiency” (WAVE),
resulting in the establishment of over twenty-five EPA partnership programs by 1998.%
Voluntary approaches took on a higher profilein reinvention efforts with the
release of anew report in 1999 by afedera government task force formed to reinvigorate
the “floundering” reinvention agenda.®* The “Aiming for Excellence” report outlined an
environmental stewardship initiative calling for renewed efforts towards facilitation of
voluntary actions.** The stewardship initiative contained two main goals — one was to
increase compliance assistance, but the primary emphasis was on the goal of encouraging
organizations to voluntarily exceed regulatory standards.®® One proposed way to promote

beyond-compliance behavior was through the use of incentives and voluntary programs,

the report highlighted the need to continue experimentation in search of effective
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incentives and to “improve the accessibility and increase the potential’ of the EPA’s
voluntary partnership programs.®

Use of voluntary approaches has continued from the Clinton administration into
the current Bush administration, but these policy instruments seem to have been elevated
to anew status since Bush has taken office. Until the past few years, voluntary
approaches were essentially used as complements or precursors to mandatory regulations,
and as such their use was not controversial.*> Policymakers in the Bush administration,
however, instead have sometimes relied on voluntary approaches as the primary approach
for addressing environmental issues. Agency officias have promoted voluntary
approaches as solutions to particular problems, such as climate change, as well as more
universally as a generally preferable policy approach.

With the announcement of a climate change policy that reected mandatory
controls and instead relied on voluntary effortsto curb greenhouse gas emissions, Bush
seemed to usher in anew era of unprecedented importance for voluntary programs.
Presented with a compelling environmental concern, intense controversy over whether
legal controls were necessary, and strong national and international pressures, Bush did
not respond with decisive intention either to enact mandatory regulations or refrain from
action, but instead took the position thatreliance on voluntary efforts was an appropriate
response. The EPA-sponsored program “Climate Leaders’ was one specific initiative

launched by the climate change policy.®* Under this program, participating companies
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agree to complete a company-wide inventory of greenhouse gas emissions, report
inventory data annually, and enter into discussions with the EPA to develop an
“aggressive” emissions reduction goal to be achieved over five to ten years.®” Another
initiative involved enhancing the voluntary greenhouse gas registry aready established
under 1605(b) of the Energy Policy Act, which had seen limited participation.* DOE
published proposed revised guidelines for the voluntary registry in the Federal Register
on December 5, 2003 and is currently soliciting public comment as of this writing.*
Beyond the specific context of climate change as well, the words and actions of
high-ranking officials in the Bush administration have brought voluntary approaches to
the forefront of environmental policy. Under what President Bush and Secretary of the
Interior Gale Norton call the “ new environmentalism,” the favored approach is
encouraging local cooperation in voluntary conservation efforts through the use of
incentives, rather than governing through mandatory regulations.”® For example,
Secretary Norton has promoted the benefits of restoring wetlands through “ cooperative
conservation efforts, partnerships, and voluntary programs” in which the federal
government provides funds and technical assistance to private partiesto rehabilitate
wetlands, as opposed to protection through traditional regulation of wetlands under the

Clean Water Act.** Similarly, the EPA has sought to replace previously mandatory
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controls with reliance on voluntary efforts,*” and recently appointed EPA Administrator
Michael Leavitt has proclaimed collaboration with private interests to be his preferred
approach.®®

B. Rationales of Voluntary Approaches

1. Environmenta Goals

Agencies may rely on private voluntary efforts to pursue a variety of
environmental goals. Voluntary efforts may produce direct environmental benefits, such
as pollution reduction or habitat restoration. Reduction of greenhouse gas emissions, for
instance, isadirect environmental benefit that the EPA encourages through the Climate
Leaders program. Asof April 2004, 54 companies have joined the program, including
Genera Motors, Gap Inc., and IBM, and some have set reduction goas.** TheDOI's
cooperative conservation projects also seek to achieve direct environmental benefits by
providing incentives for voluntary conservation efforts on private lands through cost-
share grants.* DOI administers the funds through a number of programs, ranging from
newer initiatives such as the Landowner Incentive Program® and the Private Stewardship

Grants Program*’ to more established programs such as “ Partners for Fish and Wildlife,”
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which since 1987 has been offering technical and financial assistance to private
landowners to voluntarily restore fish and wildlife habitats on their land.*

Agencies may also aim through voluntary approaches to heighten environmental
consciousness in business practices and consumer purchases. Under the Energy Star
program, the EPA and DOE accomplish this goal by increasing awareness of energy
efficiency among industries and consumers.*® Since the beginning of the programin
1992, the agencies have established standards for displaying the Energy Star label for 35
product categories.® Private actors may participate in Energy Star through
manufacturing, marketing, or selling products with the Energy Star label and by
promoting energy efficiency through other efforts.®* The EPA claimsthat in 2002,
Energy Star prevented greenhouse gas emissions equivalent to those from 14 million
vehicles.”

For almost al environmental issues, uncertainty exists regarding the extent of the
risk and the most effective approach for responding to the concern. Agencies may use
voluntary approaches to collect information and experiment with new approachesin
order to produce more informed and innovative environmental policy solutions. Under
voluntary partnerships, agencies and private entities can collaborate to perform research,
experiment with new approaches, or share information on best environmental practices.
In EPA’s “Design for the Environment” program, for example, the agency collaborates

with private industries to design products, production processes and technol ogies that will

“8 From 1987 to 2002, Partners for Fish and Wildlife restored over 600,000 acres of wetlands and over one
million acres of prairie and other uplands, providing restored habitat for many species of wildlife. U.S.
Fish & Wildlife Service, supra note 18.
;‘z U.S. Environmental Protection Agency, supra note 4

Id.
*! See U.S. Environmental Protection Agency, Energy Star Partner Resources, at
http://www.energystar.gov/index.cfm?c=partners.pt_index.
°2.S. ENVIRONMENTAL PROTECTION AGENCY, supra note 28at 1.



reduce pollution and waste fewer resources.®® To accomplish their goals, Design for the
Environment partnerships identify pollution prevention opportunities, eval uatehe costs
and benefits of these alternative approaches, disseminate the information produced to the
entire industry, and encourage the use of this information to further environmental
improvement.>*

2. Theoretica Models

Agencies may also turn to voluntary approaches based on particular theories of
how environmental policy goals are best achieved. The search for “next generation”
environmental solutions has given rise to a prolific amount of scholarship proposing
alternatives to the conventional command-and-control structure.® Although there seem
to be no suggested theoretical models that require the exclusive use of voluntary
approaches or look upon them as sufficient on their own to sustain environmental
progress, some models may still provide theoretical justifications for the use of voluntary
approaches.

Underlying many of the “next generation” approaches to environmental policy is
an emphasis on collaboration between the government and various stakehol ders.*®
Environmental policymaking generally takes place in ahighly adversarial atmosphere,
perhaps even “the most combative regulatory arenain American politics.”>” While
raising complicated accountability issues, collaborative approaches may produce benefits

by harnessing expertise outside of the government and instilling a greater ethic of private

%3 Dennis D. Hirsch, Symposium Introduction: Second Generation Policy and the New Economy, 29 CAP.
U.L.Rev. 1,7-8.
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% See Case, supra note 13, at 36.

*|d. at 16. Seeid. at 16-26 (describing the adversarial nature of environmental politics).



responsibility for environmental protection than could be achieved through merely
requiring regulated entities to follow mandates which they had no rolein creating.”®
Under the model of “collaborative governance,” interested and affected parties work
together in devel oping solutions, with the agency serving to facilitate collaboration
among stakeholders by providing incentives for participation and information sharing,
technical resources, and funding.® The outcomes reached through collaborative
negotiations are not necessarily voluntary for compliance purposes, but the notion of
collaboration is often a strong force driving voluntary programs. The EPA has noted that
“enforcement actions...by their very nature often result in adversarial relationships with
limited trust,” while “[i]n anon-regulatory program, the regulatory agency and regulated
community typically work more closely together to achieve acommon goal.”®® Secretary
Norton has been a strong proponent of collaborative approaches, promoting what she
refersto asthe “four C's’ —“communication, consultation, and cooperation, all in the
service of conservation.”®

The “reflexive law” model provides another possible rationale for the use of
voluntary approaches. Under reflexive law theory, the purpose of the law is to encourage
organizations to internalize environmental norms rather than to directly control their
external actions.®? Rather than issuing mandatory regulations, therefore, a reflexive law

approach views organizations as essentially self-regulating and focuses instead on ways

% Seeid., at 36.
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for the government to provide incentives and support for the internalization of norms.®®
Exchange of information is essential under reflexive law, because knowledge of actions
and their consequences leads to dialogue among stakeholders that furthers the
internalization of environmental norms.** Thus, one significant contribution the
government can make is to ensure that the relevant information is generated and
exchanged among stakeholders.®® Voluntary programs can promote reflexive law’s aims
by encouraging companies to consider the environmental impact of their actions and
share information about their environmenta performance with the government and the
public.®® For example, reporting schemes such as the voluntary registry for greenhouse
gas emissions established pursuant to 1605(b) of the Energy Policy Act can serve
reflexive law purposes because the release of such information encourages dialogue
between the companies and larger society over the optimal level of environmental
performance. Environmental |abeling schemes such as Energy Star are another type of
voluntary reflexive law strategy.®” Oneimportant caveat, however, is that even
supporters of reflexive law do not view it as a complete substitute for command-and-
control but rather as an important complementary approach.®

Voluntary programs may aso respond to the criticisms that have been weighed
against the predominant command-and-control structure of environmental policy. They
may mitigate problems stemming from the uncertainty inherent in environmental

problems and the inefficiencies associated with command-and-control by allowing more

%3 See Stewart, supra note 20, at 127-28.

®d. at 131.

®d.

% See Orts, supra note 3, at 1284-86 (“Voluntary programs are in some important ways reflexive” although
they “do not go far enough.”).

°Id. at 1271-72.

% Stewart, supra note 20, at 133-34; Orts, supra note 3, at 1234.



flexibility than would be possible under pure command-and-control regulation.
Continuous adaptation in environmental policy is necessary due to the uncertainties
involved, yet one of the prime complaints that has emerged from “next generation”
scholarship is that the current command-and-control structure chills innovation.®
Voluntary approaches may respond to uncertainty by keeping efforts flexible and open to
experimentation in the face of scientific, technological, and regul atory uncertainties, with
the possibility of moving towards mandatory controls in the future. Consistent with this
purpose, voluntary programs have often been used as “pilots’ to forward the devel opment
of more permanent policies.” Another frequent criticism of command-and-control is that
by mandating in detailed manner the steps regulated parties must take to satisfy
environmental law requirements, command-and-control regulations force parties to
comply with standards in ways that might not be cost-efficient and may preclude the
possibility of less costly compliance that accomplishes the same or even superior
environmental performance.” Voluntary approaches may serve to address such
concerns; with no legal requirementsin place, the parties will obviously have unlimited
flexibility in meeting the desired goals. Choosing avoluntary approach based solely on
promoting compliance flexibility is of questionable logic, however, since the flexibility
concern could also be addressed simply by setting mandatory environmental standards
and allowing regulated entities as much flexibility as appropriate in meeting those goals.
Thiswas in fact the theory behind Project XL and other “contractarian” approaches that

provided regulated parties additional flexibility in meeting requirements.

% Steinzor, supra note 13, at 118.

7 See MAZUREK, supra note 3 at 6-7.

™ Stewart, supra note 20, at 31 (“[A] serious problem with the existing regulatory system isthat it is highly
inefficient and wastes vast amounts of scarce societal resources.”).



3. Legal and Poalitical Constraints

In pursuing voluntary approaches, agencies may also be responding to legal or
political constraints on their authority to issue mandatory regulations. Congress may not
have granted legal authority to the agency to issue mandatory regulations, or legal
authority may be controversial. For example, the EPA currently takes the position the
Clean Air Act (CAA) does not give it authority to regulate greenhouse gases.”® At the
same time that the EPA denied a petition for a rulemaking to introduce mandatory
controls, however, it emphasized its separate authority to pursue non-binding approaches:

Lack of CAA authority to impose GHG control requirements does not leave the

Federal Government powerless to take sensible measured steps to address the

global climate changeissue....The CAA and other statutes...authorize, and EPA

and other agencies have established, nonregulatory programs that provide
effective and appropriate means of addressing global climate change while
scientific uncertainties are addressed.”
As another example, the DOI would not have the authority under the Endangered Species
Act to mandate many of the conservation plans on private lands it achieves through
collaboration with landowners.”

When legal authority does exist, agencies may still face political constraints and
pursue voluntary efforts out of areluctance to impose the economic cost of mandatory
regulations. There may be a judgment that new regulations or increasing standards in

response to a particular problem would not be desirable or efficient. Perhapstheriskis

small, thought to be predominantly managed by existing regulation or considered too

"2 Control of Emissions From New Highway Vehicles and Engines, 68 Fed. Reg. 52,922-02, 52,925 (Sept.
8, 2003) (denial of petition for rulemaking) (hereinafter Control of Emissions). EPA’s claim that it lacks
CAA authority to regulate greenhouse gasesis highly contested; almost 50,000 comments were submitted
on the petition for rulemaking. Id. at 52924.

" 1d. at 52,931 (emphasis added). A description of the federal government’s non-regulatory efforts to
address climate change follow this quote. Id. at 52,931-52,933.

™ Section 9 of the ESA provides authority only to prevent “takes’ on private lands. Endangered Species
Act, 16 U.S.C. § 1538(a)(1).



costly to regulate in a uniform and binding manner.” Certain entities may be positioned
to make improvements at relatively little cost, while imposing new obligations on entire
industries would come at alarge price. In those types of circumstances, it may make
policy sense for the agency to avoid mandatory controls but use voluntary programs to
provide incentives encouraging companies that can meet heightened standards relatively
easily to do so,.

C. Agency Rolesin Facilitating Voluntary Efforts

One might ask what the purpose of agency involvement isin voluntary
approaches, since private parties are obviously free to take positive environmental actions
even without official government encouragement. .If the role of agenciesis considered
insignificant, voluntary approaches might well be characterized as inaction for legal
purposes. An understanding of the roles agencies play in facilitating voluntary efforts
therefore is important in considering the legal status of voluntary approaches.

Priority setting is one role agencies serve in voluntary approaches. At the outset
in establishing voluntary programs, the agency identifies an areain which voluntary
actions would be beneficial. Agencies arein abetter position than private companies to
determine environmental priorities because they have the expertise to know what
environmental needs exist that are not currently addressed by mandatory regulations and
to set voluntary standards at appropriate levels. In addition, agencies are more likely to
center voluntary initiatives around issues that are of concern to the public; even if
agencies do not hold rulemakings to solicit public comment on their decisions to use

voluntary approaches, they are still indirectly accountable through the President and

"® See STEPHEN BREYER, BREAKING THE VICIous CYCLE 11-19 (1993) (discussing inefficiencies of
regulating small risks).



Congress. In contrast, when corporations make environmental efforts without
government involvement, they are more likely to respond to market pressures without
systematically evaluating the greatest environmental needs. Corporations can certainly
make positive environmental contributions by setting goals independent of government
recommendations, but agencies arein a better position to determine priorities for
widespread voluntary initiatives.

After the program is established, the agency continues to contribute through its
role asacentral figure. Many voluntary programs require more than just isolated
voluntary efforts to be workable; there are often important organizational and
coordinating functions that the agency must undertake. As central figures, agencies may
perform various tasks such as collecting information, devel oping guidelines and
standards, measuring performance, tracking progress towards goals, and modifying
approaches when necessary. These types of agency actions will be especialy important
in collaborative efforts such as Design for the Environment and in programs that require
coordinating the efforts of alarge number of participants, such as the 1605(b) greenhouse
gasregistry.

The devotion of resources by agenciesis also important. The tasks that agencies
perform to encourage voluntary efforts require a substantial investment of time, staff and
funding. Environmental non-profits usually do not have the resources to devote to such
comprehensive efforts, and private companies will often not consider the investment to
unilaterally develop new environmental approaches worth the cost. Agencies thus can
serve an important function by devoting the resources necessary to create “ ready-made”

voluntary approaches for companies to follow and by continuing to measure results and



modify approaches when appropriate. Such an allocation of resources will encourage
private entities to engage in voluntary efforts by making such effortsless costly. In
addition to providing resources for the development of approaches, agencies may also
sometimes directly fund the environmental improvements, asin the DOI’ s cooperative
conservation programs. 1n 2003, DOI awarded $12.9 million in grants to fund projects
ranging from invasive species eradication to habitat restoration, involving 749
“partners.” "

Therisk of voluntary approachesis obviously that private parties may not
“volunteer” to the necessary extent.”” Importantly then, agencies also provide incentives
for participation in voluntary programs. In promoting its voluntary partnership programs,
the EPA appeals to the direct benefits companies can receive from participation — mainly
cost savings, public recognition and technical assistance.”® Public recognition is an
important incentive that agencies have alarge role in facilitating. Agencies may simply
recognize companies as program participants, or may establish minimum of criteriafor
recognition. For companies wishing to gain a more advantageous market position as a
result of their environmental efforts, agencies can establish consistent criteriafor making

comparisons among companies, measure the performance of participants to ensure their

adherence to standards, and provide the credibility to substantiate environmental clams

® U.S. Department of the Interior, supra note 5.
" For an in-depth discussion of thisissue, see Steinzor, supra note 13, at 150-168.
® Seeeg., U.S. Environmental Protection Agency, Partners for the Environment: Boosting Your Bottom
Line, http://www.epa.gov/partners/boosting. Some scholars still remain skeptical that the government by
itself is capable of creating a context in which corporations will voluntarily seek higher standards, arguing
that the government cannot easily replicate that the factors that motivate superior environmental
performance. One commentator has concluded:
the most extraordinary examples of corporate environmentalism are initiated at the highest levels
in a corporation by people who possess far-sighted vision of how to position their firms
strategically in response to social and economic trends....[1]t is beyond the capacity of government
to consciously produce such leadership, as grateful it may be when such people emerge.”
Steinzor, supra note 13, at 163.



by companies of which consumers might otherwise be skeptical.. Agencies also provide
avenues for sharing the achievements of program participants with the public. When the
recognition relates to specific products, asin Energy Star, the endorsement can comein
the form of alabel displayed on the product, or when the goal is to recognize the
company as awhole, the recognition may come through press releases and posting of
information on agency web sites, among other possible methods.” Another incentive
that agencies commonly provide through voluntary programsis technical assistance.
Environmental improvements, such as waste reduction, water conservation, or increased
energy efficiency, may result in cost savings to companies.®® Through their expertise,
agencies can assist companies in achieving their environmental goals.®* Technica
assistance may range from providing information on waste reduction techniques to

devel oping a methodology for recording greenhouse gas emissions.®

[11. Application of the APA to Voluntary Approaches

A. Application of the APA’s Rulemaking Requirements

™ For example, the Climate Leaders program issues press releases and gives participants recognition on the
agency’ sweb page. See e.g., Press Release, U.S. Environmental Protection Agency, Ten Major
Corporations Pledge Greenhouse Gas Reductions (Jan. 13, 2004),
http://yosemite.epa.gov/opaladmpress.nsf/b1ab9f4850098972852562e7004dc686/df 3979e129d138¢c485256
€1a0060e213?OpenDocument; U.S. Environmental Protection Agency, Partner GHG Goals,
http://www.epa.gov/climatel eaders/goal s.html.
8 See U.S. Environmental Protection Agency, Partners for the Environment: Why Join?, at
Qlttp:llwww.epa,gov/partners/benefits/i ndex.htm.

Id.
8 U.S. Environmental Protection Agency, Waste Wise: Preserving Resources, Preventing Waste, at
http://www.epa.gov/epaoswer/non-hw/reduce/wstewi se/index.htm (provides links to information on EPA’s
Waste Wise program, which assists companies with waste reduction efforts); U.S. Environmental
Protection Agency, Climate Leaders: Overview, at http://www.epa.gov/climatel eaders/overview.html
(stating that program provides companies with “technical assistance to develop a greenhouse gas inventory
and develop an inventory management plan™).



When issuing rules, agencies must conduct a“rule making” in accordance with
Section 553 of the APA.% Specifically, agencies must publish notice of the proposed
rulemaking, provide opportunity for interested parties to participate in the rulemaking
through submission of written comments, and incorporate a statement of basis and
purpose in the rules adopted.®* These requirements are jointly known as “notice-and-
comment” procedures. A rule promulgated through notice-and-comment proceduresis
considered a“legislative” rule and is given the same force of law as statutes.®® A
strikingly large proportion of agency rules, however, escape APA rulemaking
requirements; rulemaking in fact is “in relative terms arare occurrence” compared with
the volume of agency rules not issued through notice-and-comment.®® Toillustrate,
according to one anecdote the Federal Aviation Administration rules issuedhrough
rulemakings occupied about two inches of shelf space, while the corresponding guidance
materias not produced through rulemakings took up over forty feet, and such aratiois
typical.®” Thisreality exists because the APA provides afair number of exceptions that
exempt rules from the rulemaking requirements.

1. Requirement of a“Rul¢e”

A rulemaking can be required in the first place only if the agency reaches some

decision that risesto the level of a“rule.”® The APA definition of a“rule” includes “the

8 Administrative Procedure Act, 5 U.S.C. § 553. Rulemakings carried out under § 553 are referred to as
“informal” rulemakings. When a statute requires that a rule be made “on the record,” a*“formal”
rulemaking is conducted under § 556 and § 557 instead. Id. § 553(c).

8 1d. § 553(b)-(c).

% See Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals and the Like—Should
Federal Agencies Use Themto Bind the Public?, 41 DUKE L.J. 1311, 1322 (stating requirements for arule
to qualify as“legidative”), 1327-28 (1992).

8 peter L. Strauss, The Rulemaking Continuum, 41 DUKE L.J. 1463, 1468-69 (1992).

¥ 1d. at 1469.

8 Administrative Procedure Act, 5 U.S.C. § 551(5) (defines “rule making” as process for formulating,
amending, or repealing arule”).



whole or part of an agency statement of general or particular applicability and future
effect designed to implement, interpret, or prescribe law or policy or describing the
organization, procedure, or practice requirements of an agency.”® Courts have generally
construed this definition broadly “to include nearly every statement an agency may
make.”* The rule definition encompasses even seemingly informal agency products,
such as staff instructions, manuals, question-and-answer bulletins, and press rel eases.*

The broad scope of the “rule” definition has at times been controversial, however,
with suggestions that at least a certain level of formality isrequired for an agency
statement to qualify asarule. Inarecent concurring opinioninaD.C. Circuit case,
Judge Silberman questioned the usual breadth accorded to the definition.® He quoted a
statement by then-Professor Scalia opining that the lack of any meaningful limiting factor
in therule definition is “absurd” and that therefore “the only responsible judicia attitude
toward this central APA definition is one of benign disregard.”*® Silberman’s own
opinion was that “[n]ot every utterance, not every speech” by an agency “legitimately can
be described as arule,” and “Congress surely meant that an agency statement that serves
the purpose of aruleisarule....But any agency statement which does not authoritatively
seek to answer an underlying policy or legal issue does not fit that criteria”®* Asa

practical matter, however, not much turns on the designation of rules since courts instead

8 1d. §551(4). The definition also specifically designates certain agency statements to be classified as
rules: “approval or prescription for the future of rates, wages, corporate or financial structures or
reorgani zation thereof, prices facilities, appliances, services or allowances therefor or of valuations, costs,
or accounting, or practices bearing on any of the foregoing.” Id.
% Batterton v. Marshall, 648 F.2d 694, 700 (D.C. Cir. 1980).
°> Anthony, supra note 85, at 1320.
% Tozzi v. U.S. Dept. of Health and Human Services, 271 F.3d 301, 312-13 (D.C. Cir. 2001) (Silberman,
J., concurring).
% d. at 313 (quoting Antonin Scalia, Vermont Y ankee: The APA, the D.C. Circuit, and the Supreme Court,
34978 Sup. CT. Rev. 345, 383).

Id.



tend to focus on whether one of the express APA exceptions apply and often ignore the
rule issue altogether.®

Despite the lack of guidance from courts, it seems fairly certain that agency
decisions to pursue voluntary approaches qualify as rules. Both decisionsto take action
and refrain from taking action can fall within the rule definition provided that they riseto
at least aminimal level of formality in the way they are communicated, so decisions to
implement voluntary approaches may be considered rules whether or not as a substantive
matter they are considered action. In establishing voluntary approaches, the agency still
makes a deliberate decision to “implement, interpret, or prescribe law or policy” in a
certain manner; a choice of avoluntary approach reflects thatthe agency has made a
choice at |east for the present time among the different policy options, ranging from
regulation to inaction, for addressing a particular issue.

2. Exceptions to Rulemaking Requirements

When an agency creates arule, the APA still provides arange of exceptions that
may exempt the rule from rulemaking requirements. The exceptions fall into three broad
categories. exceptions based on the subject matter of the rule, exceptions based on the
form of therule, and aflexible “good cause’ exception. The subject matter exceptions
exempt rules that involve military or foreign affairs, agency management or personnel,
public property, loans, grants, benefits, or contracts.®® The exceptions based on the form

of the rule apply to “interpretive rules,” “rules of agency organization, procedure, or

® seeeg., Lincolnv. Vigil, 113 S.Ct. 2024 (1993) (concluding that the court did not need to determine
whether the agency statement was a “rule” because it found the statement to be exempt from notice-and-
comment procedures as a “ general statement of policy”); Appalachian Power Co. v. EPA, 208 F.3d 1015,
1021 n.13 (D.C. Cir. 2000) (attempting to reconcile authorities on “rule” definition but ultimately leaving
the issue unresolved, concluding “nothing critical turns on whether we initially characterize the Guidance
asa‘rule’”).

% Administrative Procedure Act, 5 U.S.C. § 553(a).



practice,” and importantly for purposes of this paper, “general statements of policy.”®’

Finally, the “good cause” exception allows agencies to exempt rules when “the agency
for good cause finds...that notice and public procedure thereon are impracticable,
unnecessary, or contrary to the public interest.” %

“General statements of policy” are probably the most important exception for the
purpose of analyzing voluntary approaches. This exception is not defined by the APA,
but courts have devel oped a doctrine that focuses on the presence of a binding norm to
determine whether statements fall under the policy statement exception. One leading
case, Pacific Gas & Electric Co. v. Federal Power Commission, described policy
statements in this way:

A general statement of policy...does not establish a“binding norm.” It isnot

finally determinative of the issues or rights to which it is addressed....A policy

statement announces the agency’s tentative intentions for the future. When the

agency appliesthe policy in aparticular situation, it must be prepared to support

the policy just asif the policy statement had never been issued.”
Commentators have described the doctrine that has devel oped surrounding the policy
statement exception as “tenuous,” “fuzzy,” “blurred,” “baffling,” and “enshrouded in
considerable smog,” but some general observations still seem possible.!® Importantly
for the purpose of analyzing voluntary programs, courts have held that the “binding

norm” may apply not only to the public but also to the agency itself.'®* In determining

whether the policy statement contains a norm that binds the agency or the public, courts

91d. 5U.S.C. § 553(b)(A).

%1d. 5U.S.C. § 553(b)(b).

% pac. Gas & Elec. v. Fed. Power Comm' n, 506 F.2d 33, 38 (D.C. Cir. 1974).

190 Anthony, supra note 85 at 1321.

10! See CropLife Am. v. E.P.A., 329 F.3d 876, 883 (D.C. Cir. 2003) (court should determine “whether the
agency action binds private parties or the agency itself with the ‘force of law’”), quoting, Gen. Elec. v.
E.P.A., 197 F.3d 543, 545 (D.C. Cir. 1999).



have looked to both the intent of the agency as expressed in the statement, as well asto
any practical binding effect the agency gives the statement.'%?

Given that the lack of a binding norm isthe essentia characteristic of a policy
statement, voluntary approaches might at first glance seem by their very definition to be
policy statements, but a closer analysis showghat the question isuncertain. Clearly,
voluntary approaches by definition do not contain norms that bind the public, but if
agencies are found to bind themselves through voluntary approaches, they will not
qualify for the policy statement exception. The most commonly followed test for
determining whether an agency statement contains a binding norm seems to come from
the D.C. Circuit’s decision in American Bus Association v. United States which set out
two criteria: 1) whether a statement acts prospectively, and 2) “whether a purported
statement genuinely leaves the agency and its decision-makers free to exercise
discretion.”*® However, this test will not even have relevance if the agency is viewed as
not taking any action at all through voluntary approaches. Then the statement could have
neither present nor prospective effect, and there could be no binding of the agency’s
discretion because the agency would not be taking any action. If the agency is seen as
taking no action, then there is nothing to which the agency can be bound, and the policy
statement exception applies due to the lack of abinding norm. But if the agency is seen

astaking action, then it becomes possible that the agency may bind itself in how it carries

192 The D.C. Circuit in 2003 recognized that “case law reflects two related formulations for determining
whether a challenged action constitutes a regulation or merely a statement of policy.” “One line of analysis
focuses on the effects of the agency action, while “[t]he second line of analysis focuses on the agency’s
expressed intentions.” 1d.

193 \william Funk, When isa “ Rule” a Regulation? Marking a Clear Line Between Nonlegisative Rules
and Legidative Rules, 54 ADMIN. L. REv. 659, 662 (2002) (observing that case seems to be most generally
followed); American Bus Association v. United States, 627 F.2d 525, 529 (D.C. Cir. 1980).



out that action, such that a binding norm will exist and the policy statement exception
will not apply.

There are different types of agency decisions related to voluntary approaches that
might be considered action, including the initial choice to encourage voluntary effortsin
furtherance of a particular environmental policy objective, the formulation of specific
approaches for facilitating voluntary efforts, and the granting of incentives to
participants. If the choice to pursue avoluntary approach is viewed as action, it could
conceivably have a binding effect upon the agency. When agencies announce to the
public that they will pursue voluntary approaches, they apparently commit themselves at
least for an indefinite period to the use of that policy approach in furtherance of the
environmental objective and to taking the actions necessary to implement the approach,
such as allocating resources to the program and providing incentives. If the programis
intended to be immediately established, there is a prospective effect, and the agency’s
discretion is aso bound at least in a practical sense by its commitment to administer the
program.

Decisions made by agenciesin the course of implementing voluntary approaches
may aso have a prospective effect and bind the agency’ s discretion. For example, the
rulemaking currently underway to amend the DOE’ s voluntary registry would meet these
criteria, since once completed, the agency will follow those guidelines and apply them
consistently to entities reporting emissions. The administration of incentives by agencies
may aso have the effect of binding the agency, depending on how concrete the benefits
are and how consistently the agency applies them. For example, one could imagine that

if acompany’s product meets the Energy Star standards, yet the agency denies alabel,



the company might argue that the agency is bound by its standards. A prospective effect
and a binding of the agency discretion with respect to incentives will sometimes be
necessary again to attract participants, since they will want to be assured of the benefits
they will receivein return for voluntary efforts. Consistency will also sometimes be
necessary to achieve the environmental objectives of the program. For example, in order
for the Energy Star label to have meaning to consumers, agencies must adhere to
consistent standards in allowing the label to be displayed. Other times, however,
voluntary programs may provide benefits that do not carry such specific expectationsin
their application, such as public recognition through press releases or opportunities for
cooperative efforts, that would not translate easily into policies that bind the agency.
Further insight on the application of the policy statement exception to voluntary
approaches may come from the Supreme Court’ s decision in Lincoln v. Vigil, which
found an agency’ s decision to be subject to the policy statement exception in
circumstances similar to those that that occur when voluntary programs are established.'®
This case concerned review of a decision by the Indian Health Service to terminate a
program that provided services to handicapped Indian children in the Southwest in order
to reallocate resources to a national program.’® The Court unanimously found that the
agency’ s decision to terminate the program was “surely” a*“genera statement of policy”
and therefore not subject to notice-and-comment requirements.'®® The court
characterized the action as an “announcement...that an agency will discontinue a
discretionary allocation of unrestricted funds from alump-sum appropriation” and cited a

previous case, Citizens to Preserve Overton Park, Inc. v. Volpe, for the proposition that

141 incoln v. Vigil, 113 S.Ct. 2024 (1993).
195 d. at 2026.
1% d. at 2034.



“decisions to expend otherwise unrestricted funds are not, without more, subject to the
notice-and-comment requirements of § 553.”" The factual setting of the caseis similar
to that which occurs when agencies establish voluntary programs-- asin Lincoln v. Vigil
the agency makes a decision to use its resources for a program that will promote
particular objectives in a manner that does not impose obligations on regulated parties.
Although the court focused on the allocation of resources as the significant aspect of the
agency’ s action, the agency’ s decision contained real substantive content in that
significant benefits to Indian children were withdrawn and redistributed. The benefits
administered through the program terminated had a much more direct and substantive
impact on certain parties than do the incentives of most voluntary programs, which might
suggest that voluntary approaches are even stronger candidates for the policy statement
exception. However, important differences also exist between the decision to reallocate
funds in this case and decisions to establish voluntary approaches. In Lincolnv. Vigil, the
agency was not changing its commitment towards a particular policy objective (helping
handicapped Indian children) or the essential manner in which it furthered that objective
(providing direct services to children); the agency only decided to change the scope of the
action. Therefore, an agency’ s decision to pursue a particular environmental policy
objective and its choice of approach for pursuing the objective might be considered to
establish a new binding norm, unlike the agency action in Lincoln v. Vigil.

In addition to the policy statement exception, the subject matter exceptions under
the APA that exempt agencies from rulemakings may aso have relevance to voluntary
approaches. The “grants’ and “benefits’ exceptions have the potential to apply the most

frequently. For example, the DOI’s conservation initiatives provide grants to fund

19714, citing, Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971).



voluntary efforts. These programs would seem to straightforwardly qualify for the grants
exception. Analysis of the benefits exception, however, may prove more complicated.
The non-grant incentives that agencies give to facilitate voluntary efforts might seem to
qualify as “benefits.” But benefits that have been traditionally encompassed by the
exception seem to comprise mostly of monetary payments provided to persons based on
their personal status, such as government employment benefits and Social Security
benefits, rather than the types of incentives employed by voluntary programs.'® There
would also be a question of how tangible the benefit must be in order to qualify for the
exception. Even if theright to display an Energy Star label is considered a benefit, what
about unspecified assurances of public recognition of greenhouse gas reductions?
Furthermore, the benefits and grants exception has been justified on the ground that, “[i]f
the government wishes to impose restrictions, the recipients can avoid restrictions by not
accepting the grant or benefit; and if the government wishes to terminate the grant or
benefit, the recipient had no right to it and thus is not entitled to avoice in whether it is
terminated.”'® If thisistherationale behind the exception, exempting benefits programs
because the public has no “right” to the benefit would seem unpersuasive in the context
of voluntary approaches where achieving environmental goals, rather than providing
benefits to participants, is the primary purpose of the program. The effect of applying the
exception in such circumstances would be to deny the public participation in decisions on
how to address environmental policy concerns because the approach incidentally
included incentives that rose to the level of “benefits.”

3. Agency Practice

198 See Arthur Earl Bonfield, Public Participation in Federal Rulemaking Relating to Public Property,
Loans, Grants, Benefits, or Contracts, 118 U. PA. L. Rev. 540, 566 (1970).
1% vigil v. Andrus, 667 F.2d 931, 935-36 (10" Cir. 1982).



It isworth asking how agencies themselves view their obligations to hold
rulemakings for voluntary approaches. Agency statements frequently reflect an
assumption that rulemakings are not necessary for “voluntary” or “non-regulatory”
approaches to implement policy. For example, arecent Federal Register notice stated,
“we are considering best how to accomplish this through actions that do not involve
rulemaking or other regulatory methods,” and alist of example “non-regulatory”
programs followed that included such programs as Energy Star and Project XL (whichis
not even a purely voluntary program as defined by this Paper).® Another recent
statement in the Federal Register announced, “Instead of a rulemaking, the Coast Guard
will proceed with establishing this voluntary experimental approval program using a
Coast Guard circular,” while another queried, “ Should the Agency initiate rulemaking to
adopt the guidelines as regulations or will the guidelines be sufficiently effective if they
are only voluntary?' ™ These statements came from such diverse agencies as the EPA,
Department of Homeland Security, and Department of Agriculture.

Rulemakings to implement voluntary approaches do still occur. One noteworthy
exampleisthe rulemaking currently being held by the Department of Energy to revise the

voluntary greenhouse gas reporting system under Section 1605(b) of the Energy Policy

10 A pproaches to an Integrated Framework, supra note Error! Bookmark not defined., at 65,149-65,150.
11 Approval for Experimental Shipboard Installations of Ballast Water Treatment Systems: Notice of
Withdrawal, 69 Fed. Reg. 1078-01, 1078 (Jan. 7, 2004); FSIS Safety and Security Guidelines for the
Transportation and Distribution of Meat, Poultry, and Egg Products; Notice of Availability, 68 Fed. Reg.
45789-01, 47590 (Aug. 4, 2003). See also, Atlantic Highly Migratory Species Fisheries; |mplementation of
ICCAT Recommendations, 65 Fed. Reg. 77523-01, 77524 (Dec. 12, 2000) (“ICCAT adopted a number of
recommendations and resolutions...that will not require rulemaking, but will require management action on
the part of NMFS....NMFS intends to implement these measures through non-regulatory actions...”);
Combustible Gun Control in Containment, 68 Fed. Reg. 54123-01, 54125 (Sept. 15, 2003) (“ The result of
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Act, as directed by President Bush's climate change policy.™? A reasonable inferenceis
perhaps that agencies are more likely to hold rulemakings when they are implementing
specific statutory mandates, such asin 1605(b), as opposed to when they are creating
voluntary programs pursuant to broad statutory authority. For example, in contrast to
1605(b)’ s specific mandate, Section 103 of the Clean Air Act directs the EPA to
“develop, evauate, and demonstrate non regulatory strategies and technologies for air
pollution prevention.”™* These two statutes also provide arguably different public
participation requirements. 1605(b) of the Energy Policy Act requires “opportunity for
public comment,” while Section 103 of the Clean Air Act instead requires “ opportunities
for participation by industry, public interest groups, scientists, and other interested
persons.”

Rulemakings, of course, are not the entire universe of ways in which agencies can
facilitate public participation. There are many other methods agencies can use that are
less formal than the notice-and-comment process. Both the EPA and DOI have policies
that encourage agency decision makers to provide meaningful public participation
opportunities above and beyond statutory requirements.**> Actions serving those
purposes may take a variety of forms, including press releases, mailings, public meetings,

hearings, workshops, and informal communications.™*® Theinformal public

12 Guidelines for Voluntary Reporting, supra note 19.

13 Clean Air Act, 42 U.S.C. § 7403(g).

4 Energy Policy Act of 1992, 42 U.S.C. § 13385(b); Clean Air Act, 42 U.S.C. § 7403(q).

15 U.S. ENVIRONMENTAL PROTECTION AGENCY, PUBLIC INVOLVEMENT POLICY OF THE ENVIRONMENTAL
PROTECTION AGENCY 5 (2003), http://www.epa.gov/stakehol ders/policy2003/policy2003.pdf [hereinafter
EPA PuBLIC INVOLVEMENT PoLIcY] (“Whenever feasible, Agency officials should strive to provide
increased opportunities for public involvement above and beyond the minimum regulatory requirements.”);
U.S. DEPARTMENT OF THE INTERIOR, DEPARTMENTAL MANUAL Part 301, 2.1, 2.4(C) (1978),
http://elips.doi.gov/app_dm/index.cfm?fuseaction=home [hereinafter DOl MANUAL].

116 See EPA PUBLIC INVOLVEMENT POLICY, supra note 115, at 15-17; DOl MANUAL, supra note 115, at
Part 301, 2.6(G).



participation actions may serve a variety of purposes, ranging from one-way sharing of
information by the agency to the solicitation and incorporation of public opinion into the
decision-making process. Therefore, the public may still be involved in the
implementation of voluntary programs even when no rulemaking takes place For
example, the Climate Leaders program has issued press releases, made its Draft Protocols
available for public comment, and held meetings with corporations who have signed on

17 \When the APA requirements do not apply, however, the level of public

as partners.
participation that occursis subject to the complete discretion of the agency.™'® Agency
decision makers may choose whether public participation is desirable or feasible at al
considering the nature of the action and budget and time constraints, and if so, which
actions or decisions to open to the public, what level of participation to alow, and which

parties to alow to participate.

B. Application of Substantive Judicia Review Requirements

In addition to participation in the creation of policy through rulemakings,
members of the public may also seek to influence agency decision making through
substantive judicia review pursuant to Section 702 of the APA. Parties might challenge
agency decisions related to voluntary approaches for avariety of reasons. They might
disagree with the choice to refrain from issuing mandatory regulations or take issue with
adecision made in the course of implementing the program, such as the goals or
standards established. Program participants might seek to challenge the agency’s

decision not to award benefits thought to be due in return for voluntary efforts. A

174.S. Environmental Protection Agency, Climate Leaders: Draft Protocols for Comments, at
http://www.epa.gov/climatel eaders/draft.ntml; U.S. Environmental Protection Agency, Climate Leaders:
News & Events, at http://www.epa.gov/climatel eaders/news.html.

118 See EPA PUBLIC INVOLVEMENT POLICY, supra note 115, at 3-4 (stating that the Policy is not binding
and that there may be circumstances that limit the desirability of public involvement).



competitor of companies participating in the program might seek to invalidate the entire
program in order to prevent the participating companies from gaining a market edge as a
result of agency recognition.

The characterization of voluntary approaches as “action” or “inaction” has
important implications for the availability of substantive judicial review. If the decision
to use avoluntary approach is viewed as inaction, then the availability of substantive
judicia review under the APA islimited to “compel agency action unlawfully withheld
or unreasonably delayed.”** A court would therefore only be able to provide a remedy
when the agency’ s failure to issue a mandatory rule directly violates a statutory directive,
sojudicial review will rarely be available. If the entire program is considered inaction,
other decisions made in the course of implementing the program will aso be sheltered
from judicial review. In contrast, if thereisfound to be agency “action,” then courts have
broader authority to review for agency decisions that are “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.”*%°

Furthermore, the Supreme Court has ruled that at |east one type of agency
inaction is committed to agency discretion by law. The Court established a presumption
in Heckler v. Chaney that decisions not to take enforcement action are immune from
judicial review under Section 701(a)(2) of the APA.*** The concurrence to the case a'so
established severa caveats to the presumption against reviewability, observing that the
Court did not hold that review was not available in cases where, rather than declining to
enforce in asingle case, an agency clamsit has no statutory jurisdiction to enforce,

“engages in a pattern of nonenforcement of clear statutory language,” or refuses to

19 Administrative Procedure Act, 5 U.S.C. § 706(1)
1201d. §706(2)(A).
121 Heckler v. Chaney, 470 U.S. 821, 829-32 (1985); Administrative Procedure Act, 5 U.S.C. § 701(a)(2).



enforce aregulation in effect.’?> However, the issue of agency enforcement analyzed in
Chaney is different from the type of inaction involved in decisions to use voluntary
approaches, since the very decision not to enforce requires that there must have aready
been some mandatory controlsin place. Non-enforcement may be a practical issue when
the complaint is that the agency has relied on voluntary approaches rather than enforcing
mandatory laws and regulations already created,™® but plaintiffs will not be able to
directly challenge an agency’ s pattern of non-enforcement by challenging the agency’s
choice to use avoluntary approach.

Instead, the type of “inaction” likely to be at issuein review of voluntary
approachesisthe failure of the agency to issue mandatory regulations. Parties who are
dissatisfied with agency reliance on voluntary efforts could petition the agency to hold a
rulemaking to consider the need for mandatory regulations under Section 553(e) of the
APA which provides that “[e]ach agency shall give an interested person the right to
petition for the issuance, anendment, or repeal of arule”*** Theright to petition is
available without regard to the nature of the action being sought or actions that the
agency has already taken, but the APA provides the right only to petition the agency and
does not require that agencies carry out the petition’s request or even respond to the
petition. Petitioners may seek judicia review of agency denials of petitions for
rulemaking, but courts have extended a great deal of deference to agenciesin such cases.
D.C. Circuit opinions have observed the “extremely limited, highly deferential scope” of

review of agency refusals to hold rulemakings, a deference that is so broad asto “make

122 Heckler v. Chaney, 470 U.S. 821, 839.

123 For example, environmentalists might complain that the I nterior Department, rather than enforcing the
Endangered Species Act diligently, has instead diverted attention and resources to the voluntary
conservation approaches.

124 Administrative Procedure Act, 5 U.S.C. §553(e).



the process akin to non-reviewability.”**> Such deference stems from a policy that
agencies rather than courts are best suited to determine how to allocate their limited
resources in furtherance of their mission. The D.C. Circuit has held that Chaney
presumption against review of agency inaction does not extend to review of agency
refusals to hold rulemakings, although it observed that Chaney reinforced the highly
deferential standard applied in reviewing agency decisions to not hold rulemakings.*?®

Even if an agency decision to rely on voluntary effortsis conceived of as
“action,” the unique characteristics of these approaches will still present further hurdles
to parties seeking judicial review. The APA makes reviewable only “final” agency action
and not “preliminary, procedural, or intermediate” action.®” Whether the finality
requirement is satisfied will depend on which “action” the court looks to in making its
determination. If the action is considered to be the agency’ sinitial decision to establish a
voluntary program, the finality requirement will probably be satisfied, since there will be
no further steps necessary to complete that decision. Decisions rendered by an agency
respecting the administration of incentivesin individual cases also would also likely be
considered final after the benefit is granted or once the agency indicates that the decision
not to grant a benefit is no longer open for discussion. However, those challenging
genera aspects of the approach might find it more difficult to satisfy the finality
requirement. Given the experimental purpose of many voluntary approaches, they will
be constantly adapting and changing, and it therefore might not easily follow thatan

agency’s precise original conception of the approach would be considered “final.” In

125 Nat'| Customs Brokers & Forwarders Assoc. of Amer., Inc. v. U.S., 883 F.2d 93, 96 (D.C. Cir. 1989);
Cellnet Communication, Inc. v. FCC, 965 F.2d 1106, 111 (D.C. Cir. 1992).

126 Amer. Horse Protection Assoc., Inc. v. Lyng, 812 F.2d 1, 3-6 (D.C. Cir. 1987).
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addition, if the agency action is viewed as a decision to pursue avoluntary rather than a
mandatory approach, this decision may be difficult to characterize as“final” since the
agency can claim that it is still keeping an open mind to mandatory regulation and the
decision to pursue avoluntary approach will have no bearing on that decision.

Courts may also find that decisions establishing voluntary approaches are
“committed to agency discretion by law” under the meaning of Section 701(a)(2). The
Court held in Chaney held that enforcement decisions generally fall into this category of
immunity, but other types of agency decisions may aso be sheltered from judicial
review. Specifically, decisions allocating funds from lump-sum appropriations are
another category that courts have traditionally considered as committed to agency
discretion that may have implications for voluntary approaches. Thiswas the basis for
the court’s conclusion in Lincoln v. Vigil that the agency’ s decision to terminate funding
for aregional program in favor of a national one was committed to the agency’s
discretion, since such decisions are viewed as “ peculiarly” within the agency’s
expertise.® The commitment of budgetary decisions to agency discretion may have
implications for the establishment of voluntary programs, because one of most important
choices an agency make is the devotion of resources to facilitating the voluntary efforts.
However, as discussed above with respect to Lincoln v. Vigil, the agency is making other
important decisions in addition to budgetary allocation, such as the decisions to pursue a
particular environmental policy objective and to use a voluntary approach for that
purpose, so the designation of resources alone probably should not cause the agency’s

decision to be unreviewable.

128 |incoln v. Vigil, 113 S.Ct. 2024, 2032 (1993).



Standing requirements under the APA may also be asignificant obstacle. The
Supreme Court has held that the minimum constitutional requirements of standing consist
of three elements: the plaintiff must show a particularized “injury in fact,” a“causa
connection” between the injury and the defendant’ s conduct, and the redressability of the
injury by afavorable court decision.”®® These requirements may cause difficulty for
plaintiffs challenging voluntary approaches, especially for environmental plaintiffs. The
Supreme Court has strictly interpreted the particularized injury requirement in
environmental cases, holding, for example, that a plaintiff did not suffer a particularized
injury from agency action impacting an areathat the plaintiff had visited and planned to
return to at some unspecified time.** Theinjury and causal connection to the agency’s
conduct will be even more difficult to show in challenges by environmental plaintiffsto
voluntary approaches. First, plaintiffswill likely need to show thatthey are being
personally injured by the environmental harm that the voluntary approach seeksto
address. But voluntary environmental efforts will not themselves injure anyone, so
plaintiffs would further have to show that they would have been better off had the agency
adopted some different approach. The redressability requirement will also create
complications because it is not clear what remedy the court could provide that would
directly address the proffered injury -- simply invalidating the voluntary program would
not address the injury, but the court will probably not go as far asto tell the agency which
approach to adopt. Participantsin voluntary programs who seek to challenge not the
agency’ s policy decision but rather individualized decisions regarding the conferral of

incentives will likely find it easier than environmental plaintiffs to satisfy standing

129 yjan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).
13014, at 563-64.



requirements. If the agency denies a benefit to a program participant, for example, the
injury involved to the plaintiff is more direct and can be easily redressed by a court

ordering the agency to confer the benefit.

V. Resolving the Paradox: Ensuring Appropriate Public Participation for Voluntary

Approaches

The legal characterization of voluntary approaches still remains an open question,
and the resolution of that question will have important consequences for public
participation rights under the APA. For those that view mandatory regulation as the only
true type of agency “action” for addressing environmental problems, voluntary
approaches are the equivalent of inaction. Y et agencies have devoted time and resources
to these efforts and asked the public to place faith in them as responses to important
environmental issues. This section argues that in characterizing these approaches under
the APA, courts should resolve ambiguities by looking towards the agency’ s public
portrayal of the voluntary program, which will often lead to afinding of agency “action.”
Similarly, when determining whether the agency’ s action contains a“binding norm,”
courts should look to the political binding effects of the agency’s action as well asthe
private effects. These resolutions are logical adaptations of the current doctrine to the
unique characteristics of voluntary approaches, will allow appropriate public participation
in important policy choices, and will alleviate accountability concerns by ensuing that
agencies take consistent positionsin public and in court.

A. The Importance of Public Participation for Voluntary Approaches




The issue of how voluntary approaches should be characterized for purposes of
the public participation rights provided by the APAcarries important consequences .
Rulemakings serve to legitimate decisions by unaccountable agencies through a
replication of the legislative process in which al affected constituencies have the
opportunity to express their views.** Accountability concerns are thus raised when
important environmental policy decisions are not subject to notice-and-comment
requirements. The diverse perspectives and careful deliberation that result from
rulemakings also serve to increase the quality of agency decisions, and bypassing this
process on important issues may result in agency decisions that are one-sided or not
adequately considered. Substantive judicial review of agency decisionsasoisan
important means of public participation. Through judicial review, members of the public
may enlist the courts to ensure that agencies do not act in ways that are arbitrary, abusive
of their discretion, or contrary to law.**

The DOE'’ s rulemaking to amend guidelines for the voluntary reporting of
greenhouse gases provides area-world example of the potential value of public
participation for voluntary approaches. As of March 2004, over one hundred parties had
responded to the DOE’ s request for comments, encompassing a wide range of entities
such as the Natural Resources Defense Council, the World Resources Institute, the
Competitive Enterprise Institute, General Motors, the American Petroleum Institute, and
the Business Council for Sustainable Energy.*** The comments submitted also include a

diverse range of views and topics, from rejection of a voluntary approach for addressing

3! Richard B. Stewart, The Reformation of American Administrative Law, 88 HARV. L. Rev. 1669, 1712
(1975).

132 Administrative Procedure Act, 5 U.S.C. § 706(2)(A).

133 U.S. Department of Energy, Proposed Comments on the Proposed Revised General Guidelines,
December 2003 to Present, https.//ostiweb.osti.gov/pighg/ghgb0202.idc.



climate change atogether to many narrower suggestions for making the reporting scheme
more workable.*** The DOE rulemaking brings to light the range of purposes that
rulemakings for voluntary approaches may serve, such as the opportunity for partiesto
express the view that a mandatory approach is preferable, broad representation in the
setting of goals for the initiative, and the sharing of knowledge on how to increase the
effectiveness of the program.

Concerns associated with alack of public participation for voluntary approaches
arise with respect to individual policy choices and more broadly, to the potential voidin
public participation that may result from alarge-scale shift to voluntary approaches. Not
every government action to encourage voluntary environmental effortsraises policy
concerns, and in fact most actions will not. To the extent that agencies may be useful in
facilitating beyond-compliance behavior, thisis obviously a positive environmental good
and should be encouraged rather than burdened through expensive, time-consuming
rulemakings and litigation. The experimental, innovative value of these programs would
indeed be substantially hindered if agencies were forced to lock in certain approaches that
could only be changed through further rulemakings, and the burden of rulemaking
requirements would seem disproportionate to the value of most of the relatively small-
scale projects, deterring agencies from initiating such effortsin the first place. The most
significant policy concern instead arises when agencies utilize voluntary approaches as
comprehensive responses to environmental problems to the exclusion of mandatory

approaches, even where there is legal authority to exercise regulatory control, and this

3% see e.g., Natural Resources Defense Council comments, https:/ostiweb.osti.gov/pighg/ghgb0201.idc
(rejecting voluntary approach altogether); World Resources I nstitute/\WWBCSD Comments,
https://ostiweb.osti.gov/pighg/ghgb0201.idc; American Petroleum Institute comments,
https://ostiweb.osti.gov/pighg/attachments/grecol.pdf.



decision to favor avoluntary over amandatory approach is not subject to notice-and-
comment or judicia review. The use of voluntary approaches may then serve to shield
controversial environmental issues from public scrutiny; the Administration will be able
to claim that it is taking action on issues through voluntary approaches, but the spotlight
on particular agency actions that normally ensues from rulemakings will be avoided and
judicia review will not be possible.

If the reverse were occurring, that is, if agencies were considering mandatory
regulations, parties would almost always have the opportunity through rulemakings to
offer their view that the agency should utilize a voluntary approach instead. In fact, there
IS one circumstance in which consideration of non-regulatory approaches as possible
alternatives to mandatory regulation actually isrequired. Executive Order 12,866, more
generaly known as President Clinton’s reform of the regulatory process, directs agencies
to “identify and assess avail able alternatives to direct regulation, including providing
economic incentives to encourage the desired behavior, such as user fees or marketable
permits, or providing information upon which choices can be made by the public.”*** In
other words, the Order generally requires agencies to consider non-regulatory alternatives
when devel oping convention regulation. But no corresponding legal obligation exists for
the devel opment of non-regulatory approaches, which agencies may implement without
ever considering whether “direct regulation” would better address the issue of concern.

A stark asymmetry thus exists in which the law implicitly favors non-regulatory

135 Exec. Order No. 12866, Sec. 1(b)(3), 58 Fed. Reg. 51735 (Oct. 4, 1993) (emphasis added). The agency
should adhere to this principle “to the extent permitted by law and where applicable.” Id. at Sec. 1(b). For
examples of agencies considering non-regulatory approaches pursuant to the Executive Order’s
requirement, see Safety Standards for Steel Erection, 66 Fed. Reg. 5196-01, 5253, 5263 (Jan. 18, 2001);
Energy Conservation Program for Consumer Products; Central Air Conditioners and Heat Pumps Energy
Conservation Standards, 66 Fed. Reg. 38822-01, 38841 (July 25, 2001). See also, Labor Organization
Annual Financial Reports, 58374, 58419 (Oct. 9, 2003) (commentator asserting that agency failed to
comply with Exec. Order No. 12866’ s requirement to consider non-regulatory alternatives).



approaches. comparison of mandatory and voluntary approachesis required before
agencies can promulgate mandatory regulations, but not only is such a comparison not
required before the implementation of voluntary approaches, the public has no right to
even bring such an issue to the attention of the agency through a rulemaking.**®

An absence of public participation in decisions establishing voluntary approaches
will generally benefit targets of regulation and disadvantage beneficiaries of regulation.
The optimal outcome for regulated parties will usually be an agency decision in favor of
voluntary standards. That is the outcome that would automatically occur if no
rulemaking takes place, so environmental advocates in favor of mandatory regulations
would have nothing to lose and everything to gain by arguing their positionin a
rulemaking or in court. Without allowing public participation in decisions to enact
voluntary policies, the regulated parties in a sense have it both ways —when thereisa
possibility of mandatory requirements being imposed, they will generally be assured of a
rulemaking because a “binding norm” will be created, but when the agency isinclined to
use voluntary approaches instead, the public has no right to challenge that choice.

Concerns would aso be raised if decisions made in the course of implementing
the policy are excluded from public participation. One important decision, for example,
would be the goals in pollution reduction or other measures of environmental benefits
that the program seeks to attain. Such goals, although non-binding, are important both
because they affect the level of action that the agency will encourage program
participants to take and because the success of the program will be measured against

these goals. For example, President Bush’'s climate policy set agoal of reducing the

138 There will of course, be circumstancesin which there is no statutory authority to implement mandatory
regulations, so that the voluntary approach is the agency’s only option.



“greenhouse intensity” of the United States economy by eighteen percent over the next
ten years, agoal that environmental advocates have vehemently protested as misleading
and inadequate.**’ 1t may seem as though participation in setting such standardsis
insignificant, since thereis no real legal fore behind them, but when voluntary
approaches are substituted for mandatory approaches based on the assumption that they
will be just as effective, then it must also be accepted that the goals set by these program
are just as important as the standards set in mandatory regulations.

Even more fundamentally, the largest concerns arise when looking beyond
isolated decisions by agencies to pursue voluntary approaches to the much broader
picture of what may happen in light of the overall trend in environmental policy towards
use of voluntary approaches. Such a shift has the potentia to create a huge deficit in
public participation. Since the cooperation of the parties with the potential to inflict
environmental damage is necessary to the success of voluntary approaches, the real losers
from the lack of rulemaking requirements would be the public interest advocates. The
agency will out of necessity be in constant contact with the private entities to sustain their
participation in voluntary efforts. The cooperation of the private entitiesis essential to
the success of voluntary programs, while involvement from public interest
representativesis not. Over time, without legal requirements that the agency consider
views of public interest representatives, a two-dimensional relationship between the
agency and private interestsis likely to emerge in which public interest representatives
are shut out, raising heightened agency capture concerns. The quality of environmental

policy decisions will also suffer from the lack of a diverse range of views presented to

137 CLIMATE CHANGE PoLICY, supra note 2(stating reduction goal). See e.g., Natural Resources Defense
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agencies. Most important, the rulemaking process will not serve itsimportant function of
legitimizing the decisions of unaccountable agencies through democratic dialogue, courts
will not be able to check agency discretion, and major constituencies will have arolein
environmental policy decisions only when agencies decide to allow their participation.

B. Proposed Principle of Interpretation

Rather than leaving alarge vacuum in public participation rights as th voluntary
approach paradigm continues to gain ground, the law must respond to the open question
of how voluntary approaches should be characterized for purposes of the APA. The
greatest threat to accountability would occur if voluntary approaches are characterized as
“inaction” for purposes of public participation under the APA, even while the
Administration contradicts this position by maintaining that it is taking genuine action to
address environmental problems through voluntary approaches. The Administration and
agency officials have often promoted voluntary approaches as genuine, substantive
answers to pressing environmental concerns such as climate change and habitat
conservation. It would be hypocritical for proponents of these programs to suggest that
they are equivaent to complete inaction. Agencies should therefore not have the option
of taking a contradictory position thatallows them to receive the political benefits of
publicly proclaiming solutions to environmental problems yet avoid the public scrutiny of
their policy choices that would come from rulemakings. Therefore, when agencies
publicly portray voluntary approaches as “action” the government is taking in response to
environmental problems, the voluntary approach should be also considered as action for

purposes of the APA.



Looking towards the agency’ s portrayal of the voluntary approach will provide
guidance in determining whether the agency decision in question is a policy statement
and thus exempt from rulemaking requirements. As discussed previously, athough the
lack of a“binding norm” isthe essential characteristic of apolicy statement, the question
cannot even be asked unless there is some action to which the agency could potentially
bind itself. If according to the agency’ s portrayal there was no action, then the analysis
will end there with the conclusion that the decision is a policy statement exempt from
rulemaking requirements. If thereisfound to be action, however, the analysis may
proceed to the question of whether the action establishes a binding norm on the agency.

In the doctrine surrounding the policy statement exception, courts have given
weight to whether the agency expressed an intention to create a binding norm, but have
also been willing to look beyond the agency’ s intent to any practical binding effects of
the agency statement.’®® By not subjecting its decision to notice-and-comment, it may be
inferred that the agency did not intend to create a binding norm, but in this context also
the court should aso look beyond the agency’ s subjective intent. The analysis of whether
there has been a practical binding effect should acknowledge that the decision to pursue a
voluntary approach may have an important binding effect on the agency — a political
effect. When courts consider whether the agency has bound itself, it istypicaly
considering this issue with respect to the agency’ s legal control over private parties. For
example, if the agency established a policy for under which circumstances it would
enforce alegal requirement, a private party that was the target of enforcement in
circumstances other than what was indicated in the policy might argue that the agency is

bound to its policy. Participantsin rulemakings, however, are of much broader
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composition than only the members of the public directly affected by the regulation. The
effect of abinding normacts as alegal hook which triggers a rulemaking requirement
that allows al interested parties to participate in the formulation of the policy. Important
policy choices made by agencies affect more than the would-be targets of regulation.
Thisiswhy both the targets of regulation and the beneficiaries of regulation, such as
environmental public interest advocates, regularly participate in rulemakings, and
rulemakings are rightly open to all “interested persons.”*** The APA protects the right of
participation by more than those who are directly bound by the proposed regulation, yet
since most agency decisions do affect private rights, this tension does not usually arise.
Voluntary approaches bring this tension to the forefront — individual rights will often not
be legdlly affected by voluntary approaches, yet the interest in public participation is still
present.

There sometimes will in fact be practical binding effects on agencies with respect
to private parties when the agency administers incentives, but when these types of effects
are not significant enough, the doctrine should broaden to recognize that other practical
binding effects are created in apolitical sense. For example, adecision to establish a
voluntary approach is aso adecision that private parties will not be bound. This can be
just as significant adecision for parties fearful of regulation as a decision to regulate.
Whilein theory an agency could still decide to regulate parties soon after the
establishment of avoluntary policy, the practical effect often isto send a political signa
that the Administration has decided not to regulate. For example, by announcing his
climate change policy publicly and as a comprehensive set of initiatives, President Bush

gave the impression that the Administration had made a definitive choice regarding its

19 Administrative Procedure Act, 5 U.S.C. §553(c).



policy for addressing climate change and would not be revisiting the issue any time soon.
The agency aso often binds itself politically in other ways through the announcement of
voluntary approaches by acknowledging that there is an environmental issue of concern,
expressing its decision that a voluntary approach is the appropriate way to respond, and
committing itself to taking certain actions towards facilitating voluntary efforts. The
same policy issues that bring environmental advocate to rulemakings are implicated from
this type of agency binding as when the agency binds itself wth respect to private parties .
Sometimes, however, the agency will not have bound itself through the establishment of
avoluntary approach, because it will be clear that the program is being usednerely as a
temporary or experimental approach, with the possibility that it may at any time be
superseded by a different approach. In such cases, when voluntary programs are merely
used as stepping stones for gathering information or developing policy, the agency will
not have politically bound itself to any particular approach, and it isjustifiable to treat the
decision as a policy statement.

In the judicial review context, the characterization of the decision related to a
voluntary approach as action or inaction will largely depend upon how the plaintiff
choosesto frame theissue. If theinjury claimed isthe failure of the agency to carry out
an action such as issuing mandatory regulations or holding arulemaking, then theissueis
properly treated as review of inaction under Section 706(1).** I instead, the party is
challenging an “action” actually carried out in the course of implementing the approach,
such as the decision to grant a benefit or the choice of approach itself, then review should

take place under the broader Section 706(2) standard.*** There are, however, some
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caveats that should be observed related to the agency’ s portrayal of the approachin
judicial review cases. If aparty challenges the agency decision as action, and the agency
hasitself publicly portrayed the approach as action as described above, then the agency
should not be able to claim as a defense in court that the approach is the equivalent of
inaction. Another special circumstance also would arise if a party challenges the inaction
of the agency’ srefusal to undertake arulemaking. When agencies have portrayed action
to the public, then the decision not to hold a rulemaking should not be analyzed as
inaction but asa“rule’ already created, with the court’ s analysis instead focusing on
whether that rule was subject to rulemaking requirements. Although review of agency
decisions not to hold rulemakings is generally highly deferential, such deference would
be misplaced when the court’ s assumption that it is reviewing agency inaction rather than
action when that assumption is contradicted by the agency’s publicportrayal of the
approach.

Broader awareness of the public participation concerns associated with voluntary
approaches also is necessary. Agencies havearoleto play. They may mitigate the
public participation concern by making efforts to use genuinely inclusive public
participation procedures when deciding to use voluntary approaches, even if rulemakings
are not used. In the broader policy debate over voluntary approaches as well, more
efforts are necessary to incorporate public participation concerns. Both critics and
advocates of voluntary approaches should expand their analysis beyond the
environmental effectiveness of these approaches to consideration of the public

participation issues they raise.






