AGENTS OF CHANGE:
How the Law ʻCopesʼ with Technological Change
Lyria Bennett Moses*

The difficulty of adapting legal frameworks to changing
circumstances is often represented by images of ʻlawʼ losing a
race. Such visions are commonly raised in scholarship
concerned with particular problems that arise in applying
existing legal rules to new situations, particularly situations
involving new technologies. The dilemmas encountered in
adapting legal frameworks to technological change rarely
persist indefinitely, however. While no institution or
methodology is exclusively concerned with changing the law in
response to technological change, parliamentary committees,
government departments, royal commissions, law reform
organisations, technology assessment agencies, ethics bodies,
courts, the Productivity Commission and an array of individuals
and ad hoc bodies have all been sources of adjustment at
various points in history. The diverse array of organisations
represents a multiplicity of disciplinary perspectives and
evolving methodologies. Each one focuses on part of the story
of the mutual adjustment between technology, society and law.
This article represents an initial attempt to survey the
landscape in order to understand better how Australia has
dealt with both technological ʻcrisesʼ and the more mundane
process of ensuring that legal rules operate sensibly and
predictably in an evolving technological environment. From
this, the article will explore briefly the gaps in Australiaʼs
current mechanisms for ensuring law ʻkeeps upʼ with
technology.

There are many stories that can be told about technology1 and law.2 This
article focuses on one commonly told tale: that of the hare and the tortoise.
In this fable, ‘law’ features as the loser in the endless race against
‘technology’. As technology gives rise to new possibilities, and people
engage in new forms of conduct, the law continues to be directed to solving
old problems and is unable to ‘keep up’ with the modern world.
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This story is so well known that reference to it in speeches, publications
and judgments can be made in passing. Law journals are replete with articles
bemoaning the law’s inability to keep pace with technological change, with
Windeyer J in Mount Isa Mines Ltd v Pusey a popular reference.3 The
problem is given different names: a recent collection of essays is devoted to
the ‘pacing problem’,4 while Brownsword refers to it as the challenge of
regulatory connection.5 The particular technologies said to outpace law are
constantly varying. Currently, the focus is on nanotechnology,
biotechnology, robotics, information and communications technologies, and
applied cognitive science,6 some of which have spawned new legal
specialties. Cyclically, the law’s inability to keep pace might in future be
identified with other categories (such as energy technologies).7 While law
has mounted many hurdles, and railroad law is no longer considered to be on
the cutting edge of technologically generated confusion, there is always a
new frontier to which law is summoned.
While legal literature at the frontier often reflects lawyers’ anxieties
about the future,8 the law is not alone in being cast as tortoise opposite the
hare of technology. Rather, it is only one example of a broader perception
that everything is lagging behind technology. Commentators commonly
speak of ‘cultural lag’, or comment on the inability of ethics to ‘keep up’
with new technologies, in line with the general perception that technological
change is both rapid and accelerating.9 In information technology, Moore’s
law – which predicts a doubling of the number of transistors that can be
placed inexpensively on an integrated circuit every two years10 – is a
common reference point. For health technologies, reference to increases in
life expectancy over time or advances in the number of genes that can be
mapped inexpensively are often used to represent the trend of rapid
acceleration. However it is measured, technological change is generally
perceived as positive, as representing economic opportunities and advances
in standards of living. Where it poses challenges for law, ethics or society, it
is those fields that are blamed for their inability to keep pace.
Despite the prevalence of the metaphor, it is not obvious what it means
for one field to compete with another. While few observers would doubt the
fact that technology advances rapidly, it is not clear in what sense it
competes with other endeavours. Those studying ethics and culture have
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criticised the race metaphor and all it implies.11 They rightly argue that it is
simplistic to assume that technology is necessarily ‘progressive’, or that
other aspects of human endeavour are either ‘intransigent sources of
obstruction’ or else failures.12 Although law has been cast in the same part in
the race against technology as these other fields, law’s defenders are harder
to find. Legal scholarship – especially in the many journals dedicated
directly or indirectly to the study of law and technology – continues to refer
to law’s failure to ‘keep up’ with technology, either generally or with respect
to a specific technology.
If the story of law’s loss in the race against technology were simply a
convenient means to assure the reader of an article’s relevance and
importance, it might be considered harmless. While it might generate
excessive legal scholarship,13 adding to legal literature at the technological
frontier through critique of the metaphor would hardly solve the problem.
But the metaphor does have real impact on legal decision-making. It
suggests a need for urgent new legislation, despite the advantages in some
cases of delay.14 It pits the rush for technology-specific responses against the
need to ‘future proof’ legislation through technology-neutral drafting,
without careful consideration of the advantages and disadvantages of either
approach.15 It suggests a need for radical responses, such as Calabresi’s
suggestion that judges be given power to revise obsolete statutes.16 To the
extent that law’s portrayal as unduly slow suggests a need for a solution, it is
important to understand what the race metaphor means and whether it
implies a failure on the part of law. It is also necessary to take stock of what
is already being done on law’s behalf before considering what improvements
might be made.
This article begins by delving beneath simplistic one-liners to
understand what it means for law to fail to ‘keep up’ with technology. It
suggests that we can think of law as being ‘behind’ technology when law is
designed around a socio-technical context of the relatively distant past. In
that context, the real question becomes whether sufficient mechanisms are in
place to ensure that legal issues resulting from technological change are
identified and resolved soon after they arise. Thus the next section sketches a
picture of current and historical mechanisms that have been used to help law
‘keep up’ with technological change. Although the focus is on Australia,
important institutions in other parts of the common law world are described
both as examples of alternative practice and an indication of trends. I then
consider the weaknesses of these mechanisms and suggest improvements.
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While the metaphor of the hare and the tortoise suggests consistent
sluggishness on law’s part, the reality is more complex. Most technological
change fits comfortably within existing legal frameworks. Where
technological change creates a basis for legal change, the issue will often be
considered by a permanent or ad hoc body with recommendations fed back
to government for consideration. This is not to say that improvements cannot
be made (and some suggestions are offered below), or that solving the
pacing problem will solve all problems associated with the relationship
between law and technology. However, a sense of the institutional landscape
through which Australia manages the interface between law and
technological change is a better starting point for reform proposals than a
simplistic and over-used metaphor of failure.
What It Means to Lose the Race
Although it may seem trite to say it, everything changes. Technology,
boosted by government research and development funding as well as
commercial investment, changes at what is commonly observed to be a rapid
pace. Economic growth and change have become constant sources of
comparison and rivalry across the globe. The law changes whenever a statute
is enacted or a regulation is promulgated, and often changes when judicial
and tribunal decisions are handed down. While there is no ‘Moore’s law’ for
the legal system suggesting exponential improvement, there are frequent
comments about growth, usually tied to despair about volume. More
broadly, society changes over time, as is evident from even a cursory study
of history.
Not only does everything change, but change in one area often suggests
the need for consequential changes elsewhere. Society morphs along
multiple interacting dimensions, including changes in what its members do,
changes in technology, economic change and changes in the legal regime.
Legal change affects behaviour, as people change their behaviour (at least to
some extent) to assure compliance. The law affects what technologies are
developed – general duties in tort law affect product design; requirements
for government approval of specific technologies (such as drugs) affect
particular industries; patent law, procurement policies and funding or tax
deductions for research encourage technological development (either
generally or in specific areas); and specific requirements in regulations
precisely prescribe design criteria for some technologies. Law can be used to
channel social resistance to technology, as in the example of labelling laws.
Legal change thus has the capacity to influence technological change. In
turn, technological change affects what activities people engage in as well as
social and political relationships, including power relations between
different social groups.17 Of course, technological change does not occur ‘by
itself’, but hinges not only on the conduct of its designers, but also on
broader social preferences and behaviours.18 In particular, technological
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development in particular areas is promoted or hindered on the basis of
public and private funding decisions, which are in turn based on economic
and social preferences.
It is therefore not surprising that socio-technical change has an impact
on law. As technologies make new things, activities and relationships
possible, and people engage in new forms of conduct, laws already in
existence may not operate as effectively as they did in the past to achieve
particular purposes.19 It may be unclear how a legal rule applies to a new
thing, activity or relationship, or there may be uncertainty as to how it will
be classified. It may be that the scope of a legal rule includes or excludes the
new thing, activity or relationship despite the underlying goals of that rule
suggesting preference for the opposite result. Further, rules may become
obsolete where conduct regulated by an existing rule is no longer important,
where the justification underlying a rule no longer makes sense or where a
rule is no longer cost-effective (compared with a new alternative). Finally,
the technology concerned may be seen to have a positive or negative impact
on what are seen as important social values, so that law may be called on to
encourage, facilitate, regulate or prohibit new things, activities and
relationships. In other words, the law might be asked to assist in shaping
technology.
Consider the example of nanotechnology.20 Many regulatory regimes (in
Australia as well as internationally) sensibly treat existing chemicals
differently from new chemicals so that manufacturers do not need to reevaluate the toxicity of a chemical each time the same chemical is
manufactured. Nanomaterials presented a problem because they have the
same molecular structure as previously evaluated macro-versions of the
same substance, while demonstrating vastly different properties. It was often
unclear whether nano-versions of existing substances were to be treated as
‘the same’ as macro-versions of those same substances. This created
regulatory uncertainty. Further, some chemical regulations did not apply to
nanomaterials because of particular mass or volume triggers. The
assumption behind such triggers was that it was not cost-effective to regulate
the production of small volumes since the level of risk is correspondingly
small. Nanomaterials, which can be more reactive in small quantities than
their macro-version counterparts, challenge this assumption. To the extent
that nanomaterials were improperly under-regulated as a result, the
regulations could be said to need amending to keep pace with technological
change. Finally, calls for a moratorium or strong restrictions on
nanotechnology (for example, by Friends of the Earth) seek to have
government play a direct role in managing the technological landscape of the
future. In the case of nanotechnology, regulations have been altered, both in
Australia and elsewhere, so as to close the gap generated by technological
change. This has been done by modifying existing regulatory frameworks.
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Sometimes, what is required is not interstitial change but rather newly
crafted legal frameworks. These might be sui generis rules applicable only to
a particular new technology (for example, intellectual property protection for
semi-conductor chips) or they may be formulated so as to apply broadly
beyond the immediate technological context (as is the case with much digital
signatures legislation). Often, where major legal changes are made in
response to technological change, the concern is not with law’s response
being ‘too slow’ but with the resulting legislation being poorly conceived or
poorly designed. If anything, the argument is often made (usually in
retrospect) that the reforms were too rushed.
Nothing in this section should be read in a way that would overstate the
‘pacing problem’. Most technological changes – especially those of a minor
nature – raise few concerns for law. While law journals are replete with
issues around cyberlaw, the law of virtual worlds and the regulation of
nanotechnology, few have wondered at the legal implications of selfcleaning ovens. Most technologies sit quite comfortably with existing legal
frameworks that regulate the liability of manufacturers, the conduct of
retailers, the rights of inventors and the rules of competition, among other
things. At the same time, there are no complaints about the inability of the
law to keep pace with self-cleaning ovens, electric can openers and digital
pianos, as useful as these technologies may be. My point is that in some
circumstances technological change does raise new legal dilemmas and
hence gives rise to the impression that the law is falling behind. In other
words, the observation that law has failed to ‘keep pace’ with technology
can be seen as an expression of frustration with the speed with which law
changes in response to particular types of dilemmas. Technological change,
as well as changes in what people do and create, matters for lawyers because
ultimately all legal rules assume a particular socio-technical state. The urge
to ‘keep pace’ with technology is thus not a call for law to grow
exponentially, but a call for laws that better reflect our current technological
capacity.
Although not all legal dilemmas are ultimately related to a change in
technology, there is value in considering the law’s response to changes in
social and cultural attitudes and changes in knowledge and understanding
separately.21 Changes in beliefs are timed and perceived differently from
changes in technology and conduct. Those proposing reform of law in
response to changes in belief tend to argue that a particular law was always
bad. Laws permitting slavery are not considered today to have been justified
because of the social beliefs operating at the time. Their repeal is not merely
a case of law keeping up with changing opinions, but the realisation that
such laws were always morally wrong. The urge for legal change in response
to technological change has a greater sense of timing: laws regulating
railroads are only needed after track is laid; uncertainties relating to the split
of genetic and gestational motherhood need only be resolved in response to
the availability of in vitro fertilisation. There is no doubt that legal change
21
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may be demanded as a result of changes in our collective knowledge and
beliefs, or social change more broadly, but differences in how such changes
are timed and perceived (as well as limitations of space) explain why this
article focuses only on part of the story (which is not to say that it might not,
in some places, have a broader resonance).
None of the above discussion is intended to suggest that the process of
identifying circumstances in which the law is ‘behind’ technology could ever
be purely mechanical or uncontroversial. The statement that law needs
reform to take account of a particular technological change is often a
political one. Industry and environmental groups may disagree about the
extent to which existing laws deal adequately with developments in
nanotechnology. However, change in the socio-technical landscape can be
seen as a basis for reconsidering the existing rules, whether or not that
ultimately leads to any particular change. Where anyone can point to a
potential uncertainty, a statute whose applicability (or not) to new forms of
conduct is arguably contrary to the underlying goal, a law that applies to
conduct that is no longer practised, a new technology that might conflict
with what some consider to be important values, and so forth, then legal
change ought at least to be considered. Some may advocate retaining the
existing rule, arguing that it continues to work better than proposed
alternatives. If such advocates are convincing, then those desiring legal
change need to respond to the arguments raised rather than relying solely on
rhetoric around law’s failure to adapt. Criticism of the pace of legal change
for failing to keep up with technology ought to be reserved for situations in
which there are no opportunities to consider revising and, if decision-makers
deem it appropriate, to revise law in order to align it to the new sociotechnical landscape. If change is considered but deemed undesirable, then
while such decisions might be criticised by those with a different view, the
problem is not one of pacing but one of disagreement.
Similarly, it is important to recognise that laws are often criticised as
being ineffective, illegitimate, poorly designed, and so forth from the
moment of their creation. This problem is not limited to laws dealing with
technology – it is open to anyone to argue that a particular legal rule is
poorly conceived, will not work, is outweighed by negative side-effects, will
be too expensive to implement, is contrary to international obligations, is
poorly drafted and so on. While such criticisms can be (and often have been)
made about laws regulating particular technologies or laws enacted in
response to particular technological changes, this does not necessarily imply
anything special about the relationship between law and technology. It is
possible that laws enacted in response to technological change are drafted in
greater haste (on average) than other laws, leading to more problems, but
this would require separate empirical investigation, and is not the subject of
this article. The focus here is specifically on institutional mechanisms for
managing the fact that laws become out of date over time not mechanisms
for ensuring that laws in general are well designed on their creation.
It is also important that society’s criticism of law be reasonable. It is
fair to criticise laws that are based on technological assumptions of the
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relatively distant past. It is not always appropriate or necessarily efficient for
law to ‘race ahead’ of technology. Law’s ‘victory’ in the space race – a
legacy that includes scholarship on the appropriate legal mechanism to
transfer a space platform and the legal classification of alien life – should not
be the standard for which law should strive.22 Rather, it should be enough if
there are mechanisms for decision-makers to consider legal dilemmas
resulting from technological change within a reasonable timeframe and
make such reforms as are thought necessary or desirable.
Lawʼs Capacity – Past and Present
To get a sense of law’s performance in the never-ending race to keep up with
technology, it is worth considering the institutional mechanisms that have a
role to play in identifying legal dilemmas that have arisen as a result of
technological change. In fact, there are many institutional mechanisms with
a role that includes or has included considering whether the law ought to be
changed in order to bring it ‘up to date’. These include institutional law
reform, technology assessment, general policy bodies such as the
Productivity Commission, political bodies such as joint ministerial councils
and parliamentary committees, government departments, judges, academics,
professional bodies (in law, science and engineering), ad hoc bodies such as
Royal Commissions and advisory committees, specialist bodies on particular
areas of law (such as the Copyright Law Review Committee), international
bodies (including the OECD) and miscellaneous others such as think-tanks,
lobby groups and private actors.
The length of this list, of course, does not mean that a lot is happening
to facilitate law being brought into line with technological change. No
member of the list has the pacing problem as its sole, or even dominant,
purpose. However, given the almost universal view that law fails to keep
pace with technological change, the role played by each of these
organisations and what they, as a collective, are able to achieve are worth
considering. The goal of this section is thus to sketch out a map of the
organisational landscape through which the law is or has been modified as a
result of technological change. It will explore the role played by different
types of institutions in identifying legal issues that result from technological
change as well as their limits in performing this function. It provides an
overview of the most significant forces in this field, rather than a detailed
description of the histories, accomplishments or institutional weaknesses of
any particular organisation.
Institutional Law Reform
The law changes with new legislation and regulations, and often new court
decisions. However, according to most that use the term, it is only reformed
when the change is for the better.23 Improving law involves far more than
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ensuring that legal rules are modified, as necessary, to deal with sociotechnical change. Some poorly conceived laws may be in need of urgent
reform from the moment of their creation. However, those writing about law
reform, from the early days of the modern law reform movement to the
present, have often referred to the goal of keeping the law up to date as an
important aspect of law reform.24
Law reform institutions play an important role in Australia, in the form
of the Australian Law Reform Commission (ALRC) as well as its state
counterparts that take a variety of forms. Similar bodies exist elsewhere,
although their popularity in particular jurisdictions tends to move in cycles,
as recent budget cuts to the ALRC and the decommissioning of two former
Canadian federal law reform commissions can attest.25 As is the case for law
reform more generally, institutional law reform is broader than, but includes,
the goal of keeping the law up to date with social and technological change.
The enabling statutes of the various law reform agencies thus include
adaptation (or similar language) among the delegated functions.26 The Law
Commission in the United Kingdom has even had a team dedicated to the
task of finding obsolete and unnecessary statutes, with a view to repeal.27
It is therefore not surprising to find, among law reform commission
reports, those that address legal dilemmas arising out of technological
change.28 The inaugural chairman of the Australian Law Reform
Commission, Michael Kirby, once expressed the view that: ‘Almost every
task of the Commission evidenced the impact of science and technology on
the law.’ 29 This is almost certainly an overstatement, with few other
commentators giving the same emphasis to this particular role.
There are some who question the importance to the law reform effort of
proposing change to adapt to new socio-technical landscapes. This comes
out of scholarship, largely based in Canada, around the relationship between
law reform and social reform. According to advocates of ‘social law reform’,
law reform commissions should not focus on ‘keeping the law up to date
with gradual changes in social practices’, but instead focus on achieving
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beneficial social outcomes.30 Rather than piecemeal legal change, social law
reformers stress the importance of social context, legal paradigm shifts and
moving beyond the traditional bounds of ‘law’ as a cure for social
problems.31
While ‘social law reform’ is important, and a significant aspect of what
law commissions in Australia have done, the argument for social law reform
does not counter the need to keep the law up to date. In an ideal world, the
law would undergo paradigm shifts that make fundamental changes to better
reflect social needs as well as being altered, as necessary, to adapt to change
in other spheres. In other words, both the stock and flow of legislation
require attention.32 This dual function was explicitly recognised in the
Manifesto for Law Reform of the (first) Law Reform Commission of
Canada, which referred to both the ‘removal of anachronisms and anomalies
in the law and the elimination of obsolete laws’, and also the ‘developing
new approaches to and new concepts in Canadian law’.33 If an already
existing law has become unclear, poorly targeted or obsolete as a result of
socio-technical change, then amending it to better fit the new socio-technical
landscape might be called ‘patchwork’, and broader changes might still be
required, but it is still important work. Law needs both ‘social law reform’
and ‘adaptive law reform’ – paradigm shifts and regular updates. For both, it
is important that reformers remain mindful of the social context. There is
little doubt that, at least in Australia, law reformers have done this.34
The weighting between the different missions of law reform
commissions is largely a matter of opinion. Professor McDonald, the first
president of the second Canadian Law Reform Commission, described the
last of its delegating missions, ‘the elimination of obsolete laws and
anomalies in the law’, as being the ‘least important task’.35 But this view has
its critics.36 Ultimately, for my purposes, what matters is that, in practice, law
reform commissions at the federal and state level in Australia do devote time
to considering changes in the law to bring it up to date with socio-technical
change. Contrary to the statement by Michael Kirby referred to above, this is
not and never has been the sole mission of law reform commissions, but it
remains an important one.
Law reform commissions, however, generally do not deal with this
problem comprehensively or systematically. While many projects do involve
‘adaptive law reform’, not all worthwhile potential projects come onto the
working agenda of law reform commissions. Officially, most law reform
30
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commissions do not have the power to initiate an inquiry, relying instead on
an Attorney-General to set their agenda. Even where, as in England and
Queensland, there is power to initiate an inquiry, this is subject to political
oversight, at least for law reform commissions as opposed to universitybased institutes.37 Less formally, all law reform commissions can suggest
projects.38 But a mission such as keeping the entire law under review, while
occasionally referred to, is not done in practice.
There have been attempts by some law reform commissions to engage
in the task of project selection. After a report of the Senate Standing
Committee on Constitutional and Legal Affairs mentioned the issue in 1979,
the Australian Law Reform Commission kept track until 1993, through
Appendices in its Annual Reports, of law reform suggestions received from
the profession and the community. In New South Wales, the Community
Law Reform Program continues to solicit proposals for law reform.39 There
have been some activities in other jurisdictions as well.40 Even commissions
without a formal program for community suggestions for law reform often
receive them (particularly from the legal profession, courts and academic
lawyers) and may make a request for a reference where deemed suitable.41
However, even where commissions solicit and review suggestions for
future projects, this is neither systematic nor comprehensive. Some types of
projects will be excluded for reasons other than the merits of the reform
proposal. Law reform projects are generally large scale projects of sufficient
scope and importance to justify the use of the commissions’ resources and
capacities.42 While one finds reports on organ transplantation, assisted
reproduction, human cloning and genetic engineering, a law reform
commission is unlikely to address regulatory adjustments to take advantage
of developments in particular technologies. Narrower proposals for reform
do not result in law reform projects and, unless managed by government
departments, are ignored.
Another feature of law reform commissions that affect its contributions
in this area is composition. Law reform commissions are made up almost
entirely of lawyers.43 While there are often suggestions for greater inclusion
of non-lawyer members in order to enhance diversity,44 or to provide
sociological, criminological or economic expertise,45 there is no call for
inclusion of scientists or engineers. Law reform commissions requiring such
expertise are able to rely on other means such as targeted casual hires, broad
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consultation (including with other bodies), consultants, part-time members
and advisory committees. However, while these sources may be able to
provide technical information to guide a law reform commission,46 they do
not prevent law reform commission reports from ‘black boxing’ technology.
In other words, law reform commission reports dealing with new
technologies tend to consider how law should change in response to a
predefined technological change; the state of technology is taken as a
‘given’. Other than in circumstances where a law reform commission
collaborates with other bodies,47 few reports expressly consider the role of
law in technology’s design or how law might influence the development of
technology to protect important values. If ‘law reform’ as a methodology
risks black boxing technology, it is worth considering the field of
‘technology assessment’ that claims to open that particular box.
Public Technology Assessment
‘Technology assessment’ is a term dating back to the late 1960s, which came
to prominence in the 1970s and 1980s, and continues to play a role – albeit
to varying extents in different countries. Early definitions of technology
assessment articulated its purpose as being to systematically study and
inform policy-makers about technological developments and trajectories,
and their likely impacts (including indirect, unintended or delayed impacts)
in order to facilitate long-range planning.48 There was particular emphasis on
the need to take better account of potential negative ‘side-effects’ than might
otherwise be the case. Technology assessment is practised not only by
government, but also by private corporations, consulting firms and policy
think-tanks, although the focus here is on public technology assessment.49
The methodologies of technology assessment initially were largely
technocratic, using S-curves and other techniques to forecast technological
futures and impacts. Methodologies are now more diverse.50 As in the case of
law reform, there has been growing recognition of the importance of broad
consultation and engagement.
The best-known technology assessment institution is the now defunct
Office of Technology Assessment (‘OTA’) in the United States. The OTA
was created in 1972 51 to ensure decisions influencing technological change
reflected a wide range of concerns, adopted a long-term horizon and were
made in light of a solid understanding of the ‘facts’.52 The OTA’s work went
46
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well beyond forecasting and encompassed exploration of technical
components of legal and political issues (from energy policy to copyright).53
The OTA did play a useful role in identifying and framing issues around
new technology, even if it did not ultimately have great influence on the
eventual political debates around those issues (with politicians using the
reports strategically rather than as a basis for changing their preconceived
view).54 Even long after its demise – with funding cut in 1994 – there are
calls for the reinstatement of the OTA.55
The OTA carried out a broad range of projects, with much of its work
relating to questions of choice around government-funded infrastructure,
research and development funding and industry support. This directly
involved government in shaping future technological development. Some
reports consider regulations around minimising undesirable effects of
particular technologies.56 Other reports are almost analogous to law reform
commission reports, and consider similar issues to those that were
considered, in an Australian context, by a law reform commission.57 These
reports sometimes refer to the same the hare and tortoise metaphor seen in
much legal commentary.58 However, while engaging explicitly with
technological options, OTA reports tend to ‘black box’ law. Suggestions for
law reform are presented as policy options with no attempt to be specific
about issues such as statutory wording.
While Australia never created a technology assessment body such as
the OTA, the history of technology assessment in Australia makes for
interesting reading. Some technology assessment was done in the
Department of Science as far back as 1973.59 However, it was not until the
late 1970s that Australian interest in technology assessment temporarily
expanded following the report of the Committee of Inquiry into
Technological Change in Australia, also known as the Myers Committee.
The Myers Committee was appointed in December 1978 to ‘examine, report
and make recommendations on the process of technological change in
Australia’. It followed a workshop earlier that year, set up to explore what
role technology assessment might play in Australia.60 At the time, there were
significant anxieties that technologies such as computers would lead to
massive unemployment, and the technological impact of primary concern
was therefore the impact on employment – although other issues, such as
privacy, were also raised.
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A significant result of the Myers Committee report was the
establishment of the Technological Change Committee of the Australian
Science and Technology Council (later the Australian Science Technology
and Engineering Council, also known as ASTEC), with a mission to ‘review
on a continuing basis the processes and trends in technological change in
Australia and elsewhere; and to evaluate and report on the direct and indirect
effects of technological change at the national level’.61 Members of the
committee were drawn from science, industry and the trade union
movement, the latter reflecting the Myers committee’s focus on issues
around de-skilling and unemployment.62 After consideration by a Senate
Committee and by government across 1987–88, the Technology Change
Committee was amalgamated with ASTEC.63 While technology assessment
remained on the agenda,64 it received less prominence. In 1998, ASTEC’s
functions were transferred to the Prime Minister’s Science, Engineering and
Innovation Council. This body currently operates as the government’s
‘principal source of independent advice on issues in science, engineering and
innovation and relevant aspects of education and training’, but its role is
focused primarily on promoting science and technology, with ‘technology
assessment’ and regulation getting only occasional attention. Participatory
technology assessment, when carried out in Australia, was conducted
independently rather than through a technology assessment organisation.65
A different approach to managing the technological future was the
establishment of the Commission for the Future by Barry Jones in 1985. The
role of the Commission was to examine the social implications of
technological change, and stimulate debate and policy-making around longer
time horizons.66 The demise of the Commission in 1998 was followed by
expressions of concern among futurists, but has otherwise generated little
comment.67
Today, concerns about negative impacts of technology and the law’s
role in shaping technology tend to receive less attention than the drive to
innovate. There are, however, areas where Australia continues to engage in
‘technology assessment’. The CSIRO plays a role in this area.68 The
Australian Research Council (ARC) funds research projects that involve
technology assessment.69 The latest attempt at broadly addressing the
negative impacts of new technologies in Australia is a consultation exercise
being managed by the Public and Community Engagement section of the
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National Enabling Technologies Strategy in the Department of Innovation,
Industry, Science and Research. Its goal is to increase public and community
engagement and input into decision-making around ‘enabling’ technologies
such as nanotechnology and biotechnology. To date, this has involved
discussion about public engagement activities among various stakeholder
groups (researchers, social scientists, communications practitioners and
members of the public) and in a multi-stakeholder workshop. Information
about the precise form that the ultimate consultation will take (and how it
will feed into the policy process) has yet to be released, but broad
consultation is likely to commence in 2012.
The relative absence of institutional technology assessment in Australia
runs contrary to trends internationally and in other jurisdictions. The OECD
has urged technology policy to take account of a broader range of concerns
beyond traditional research and development.70 In Europe, parliamentary
technology assessment bodies exist in the United Kingdom, France,
Germany, Denmark, the Netherlands, Finland, Greece and Italy, and are
coordinated through the European Parliamentary Technology Assessment
Network.71 Agencies concerned with specific industries or technologies, such
as biotechnology, have conducted some technology assessment activities. 72
Technology assessment is also carried out at the European level – for
example, through Science and Technology Options Assessment (STOA)
within the European Parliament. Like other technology-assessment bodies,
parliamentary technology assessment in Europe aims to operate as an ‘early
warning system’ and to improve the scientific and technological ‘facts’ on
which policy is based.73 In the United Kingdom, the Parliamentary Office of
Science and Technology engages in horizon-scanning on developments in
science and technology with policy impacts, although it tends to avoid
proposing specific suggestions for law reform.74 It produces mostly short,
factual briefing notes to keep members of parliament informed and, less
frequently, longer studies on specific issues. In the United States, the
Government Accountability Office conducts technology assessments, albeit
at a lower volume than the former OTA.75 There are a smattering of other
public, private, professional and international bodies performing technology
assessment.
Even without a formal ‘technology assessment’ body in Australia,
many government departments effectively engage in technology assessment
within a limited sphere, whether focusing on particular technologies (such as
70
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drugs), particular impacts (for instance, environmental impacts) 76 or
particular objectives (such as health). Much of what once would have been
called technology assessment is now performed ad hoc, often under different
labels such as ‘impact assessment’, ‘risk assessment’ and ‘technology
policy’, scattered across government departments and other institutions.
Technology assessment itself has changed since the 1970s. With a
better understanding of the nature of technological development and the
limits of forecasting, new ‘models’ of technology assessment have been
devised.77 While these differ, they generally place greater emphasis on the
importance of broad public engagement rather than expert modelling. Rather
than focusing on information for government, technology assessment has
begun to focus on influencing the design of the technology itself
(‘constructive technology assessment’).78 In particular, ‘real-time technology
assessment’ seeks to embed social science insights and reflexivity into the
research and development process in order to inform research strategies and
goals, thus influencing innovation trajectories.79 Both constructive and realtime technology assessment recognise that information about technology’s
effects can be usefully fed not only to policy-makers, but to those
responsible for innovation and design in a way that enables social values to
be embedded into technological design at an early stage.
As is the case with institutional law reform, there is variation in how
technology assessment projects are selected. Even where centralised
technology assessment bodies exist, such bodies are not always given the
power to select their own projects or engage in horizon monitoring. The
OECD has suggested that ‘[g]overnments, professional bodies and courts are
the most appropriate mechanisms for identifying technologies in need of
assessment’,80 but it seems that in practice government is responsible
primarily for nominating projects.
Even when it has consumed government resources, technology
assessment has received little attention from lawyers. With few exceptions,81
legal scholarship and technology assessment literature do not intersect.
Although the goals of technology assessment – like the goals of law reform
– extend beyond dilemmas at the intersection of technological and legal
change, it is nevertheless a component of what technology assessment
bodies do. In much of the literature on technology assessment, there is
reference to legal impacts, legal change or the need to include lawyers as
part of a multidisciplinary team.82 For instance, it has been recognised among
76
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European technology-assessment bodies that ‘improving the legal and other
framework conditions for technological, social and organizational innovation
is now generally held to be the predominant task of [technology
assessment]’.83 However, technology assessment reports generally operate at
the level of policy rather than specific proposals for law reform.
The Productivity Commission
One Australian body with a sufficiently broad mission to consider both
traditional ‘law reform’ and ‘technology assessment’ is the Productivity
Commission. This body, created by an Act of Parliament in 1998,84 replaced
the former Industry Commission. Like a law reform commission, the
Productivity Commission is an independent body with an advisory role.
Rather than reporting to the Attorney-General, it reports to the Treasurer. Its
mission is broader than that of its predecessor and includes promoting
‘public policy excellence’ and enhancing productivity in Australia.85 The
Productivity Commission adopts an economic cost-benefit framework for
analysing government policy. The ability of such a methodology to capture
‘priceless’ values and goals has been criticised,86 but without entering into
that debate it is clear that its focus is narrower than broader visions of
technology assessment.
While not targeting interactions between law and technological change,
the Productivity Commission has played a role in this field. It has, for
example, made a submission to the Copyright Law Reform Committee
concerning reforms to copyright law, including reference to the fact that
‘rapid technological change’ was ‘putting pressure on copyright to adapt’.87
As might be expected, the submission took an economic approach in
justifying and critiquing proposed reforms. The broad mission of the
Productivity Commission means that its involvement in managing
technological change could be quite extensive.
One area where the Productivity Commission has had an important
impact on the impact of technological change on law is regulation. While
generally promoting a free-market philosophy, the Commission recognises
the need for regulation to respond to market failures and inequities requiring
intervention, provided the burden is measured and justified.88 The chairman
of the Productivity Commission headed up a Regulation Taskforce that has
had important implications in terms of how regulation is assessed and
reviewed. This is discussed in the next section.
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Government Departments
So far, the focus has been on bodies that can, in theory, look at any part of
the relationship between technology and law. Despite having a narrower
jurisdiction, government departments have a significant role to play in
creating and modifying regulations in response to ongoing technological
change within their sphere. Where a government department has jurisdiction
over a particular set of laws or a particular type of technology, it will amend
or recommend changes to relevant regulations and statutes as appropriate.
For example, the National Industrial Chemicals Notification and Assessment
Scheme (NICNAS), which regulates industrial chemicals, has implemented a
program for review of new nanomaterials.89 Where a particular technology
cuts across multiple government departments or agencies, then committees,
task forces or working groups may be formed to coordinate reforms. Where
a law is within the domain of one or more government departments, they are
generally faster and more responsive to needed change compared with more
general institutions such as law reform commissions.90 Even supporters of
law reform commissions recognise that where law is administered by a
particular department, ongoing reform should be (at least in the first
instance) the responsibility of that department.91
There are now additional mechanisms, with which all Commonwealth
government agencies must comply, designed to ensure that regulations are
properly assessed at the time they are created and are monitored on an
ongoing basis. Ongoing monitoring is particularly important in order to
ensure that the stock of regulation is kept up to date. As the chairman of the
Productivity Commission and Regulatory Taskforce has noted, the task of
‘ensuring that existing regulations remain relevant and effective over time’ is
‘fundamentally important’.92 As a result, the Office of Best Practice
Regulation now requires five-yearly reviews of regulation to ensure that the
regulatory stock remains fit for purpose over time and, in particular, that
changes are made to account for new technological circumstances. 93
Australia’s efforts in this regard are in line with a growing international
trend towards better management of regulation. It is comparable with, for
example, the European Union’s ‘Better Regulation’ initiative.94 Improved
regulatory design (whether ‘better’ or ‘smarter’) and a requirement for
regular review and, if necessary, adjustment have the potential to facilitate
law’s response to technological change.95
However, there are important reasons why government departments
cannot be relied on as the sole mechanism for managing the pacing problem.
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A new technology may fall outside the jurisdiction of all government
departments, either because the enabling statutes are drafted underinclusively or because the new technology raises new issues that are not
within the goals of any existing regulatory regime.
e-democracy
One limitation of all of the above mechanisms is that those burdened by
obsolete laws have few opportunities to initiate change. While there is some
opportunity to propose a law reform project, or participate through
consultation in law reform projects and regulatory reviews, there is little
opportunity to initiate change, and no comprehensive, systematic review of
proposals. In particular, regulators generally have few means of learning
from those living with regulation which aspects of it are no longer functional
or effective.
The United Kingdom is currently experimenting with direct citizen
input into the process of ensuring that the stock of regulation remains
relevant over time. These efforts operate on the explicit assumption that
there is too much regulation – much of it no longer relevant. One example
used in justifying government intervention in the ‘red tape’ problem is the
requirement to report the presence of a grey squirrel on one’s property to
police, presumably an early form of fauna management.
The first version of this project, entitled Your Freedom, used a web
interface to ask the public three questions in particular:
1. Restoring civil liberties: Which current laws would you like to remove
or change because they restrict your civil liberties?
2. Cutting business and charity regulations: Which regulations do you
think should be removed or changed to make running your business or
organisation as simple as possible?
3. Repealing unnecessary laws: Which offences do you think we should
remove or change and why?
The Your Freedom website resulted in many disparate and unrelated
suggestions, with over 46,000 people leaving suggestions, and is unlikely to
result in any follow-up.96
The later version of the government’s initiative, the Red Tape
Challenge, facilitates a greater sorting and threading of responses, enabling
more of a conversation among those commenting on benefits and problems
associated with particular provisions. In line with its name, the focus of the
Red Tape Challenge is on repeal of unnecessary or obsolete regulations,
although comments on the website often extend beyond this prescribed
mission. The website operates on an explicit assumption that there is ‘too
much’ regulation and that, unless a justification is put forward, the default
option is repeal. It adopts a construction of ‘regulation’ as ‘red tape’,
downplaying the positive purposes that regulation is usually designed to
achieve and focusing on the element of hassle. This has led to a flurry of
96
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comments in relation to some laws (such as the Equality Act, safety
regulations and environmental legislation) that the description of ‘red tape’
is not always an appropriate one.97 Language around presumptive repeal and
axing regulations is not a helpful frame for public engagement on issues
such as discrimination law and climate change policy. An image of the
website (Figure 1) neatly captures the philosophy of the UK approach.

Figure 1: The Red Tape Challenge website
As well as the often-unhelpful trope of ‘red tape’, there are other
problems with the Red Tape Challenge. It tends to list regulations on a topic,
including transitional and technical provisions, making it hard for a nonexpert to locate the provisions that affect them. From the perspective of the
pacing problem, a further difficulty is that the Red Tape Challenge is limited
in time. What is being done is a one-off overhaul of regulation, with
particular segments assigned to particular weeks, not regular ongoing
monitoring and review.
Nevertheless, the United Kingdom suggests the idea of e-democracy as
a kind of ‘real-time law reform’. If an e-democracy initiative could move
beyond the ‘red tape’ stereotype and allow separately for both broad and
specific comments, it could provide a useful means of identifying poorly
functioning and obsolete laws. For example, a website could provide space
for general comments as well as give an opportunity to those whose
concerns are more specific to make notations on statutes and regulations. It
would also be possible to allow for ratings, so as to identify comments with
97
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a measure of community support.98 Provided comments were monitored by
relevant government agencies or a default central body where the matter was
outside a specific jurisdiction, the machinery of adaptive law reform could
be accelerated.
Other Actors
In some specific areas of law, there are semi-permanent bodies that exist (or
have existed) in order to monitor or respond to issues arising in that
particular area. Examples include the Copyright Law Review Committee and
the Family Law Council. Some of these bodies have prepared reports that
deal with legal issues arising out of technological change, such as the
Copyright Law Review Committee’s report on protection for computer
software. However, like administrative agencies, these bodies have limited
jurisdiction and do not, between them, capture all situations in which law
may need to be updated.
While many permanent and semi-permanent bodies play a role in
facilitating the law’s response to technological change, other people and
bodies play a more occasional role. While these are important, their ad hoc
nature means that they cannot always be relied on as mechanisms of reform.
There are many advantages of permanency (other than the obvious saving of
start-up costs), not the least of which is the possibility of a systematic
mechanism for selection of projects.99
An example of ad hoc bodies that have played a role in managing the
interface between law and technology is Royal Commissions. Before the
establishment of law reform commissions, Royal Commissions were called
on frequently to consider the impact of particular technological changes.
Royal Commissions, for example, considered the implications of wireless
(1927), television (1954) and FM broadcasting (1957). While most Royal
Commissions are not concerned with policy as such (focusing instead on
alleged wrongdoing or disasters), policy-focused (also known as advisory)
Royal Commissions such as these can operate within a limited sphere
similarly to law reform commissions.100 As a mechanism, Royal
Commissions can consider issues at the intersection of law and technology,
and may in some cases be effective; however, they remain an ad hoc
possible response, with no logic (other than the logic of politics) determining
whether a reference is made.101 They thus do not provide a systematic means
for managing the pacing problem.
There are other ad hoc committees and public inquiries formed around
particular issues that are not formally Royal Commissions. For example, the
Lockhart Committee was appointed in 2005 to review the Prohibition of
Human Cloning Act 2002 (Cth) and the Research Involving Human Embryos
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Act 2002 (Cth). The committee, which included legal and scientific
members, engaged in extensive consultation and is generally considered to
have done a good job of reviewing legislation in light of technological
change and changes in community views.102 Limited tasks may also be given
to specific bodies, as was the case with the National Research Council’s
consideration of copyright issues arising in relation to the internet in the
United States.103 There is increasing reliance on reports prepared by
professional bodies that consider the impact of technological developments,
including legal issues. Legal responses to nanotechnologies were considered
in a variety of ad hoc contexts, including a commissioned report prepared by
Australian academics.104
Parliamentary committees may, from time to time, deal with questions
at the intersection of law and technological change. At both Commonwealth
and state levels, there are parliamentary committees that focus on law
reform.105 Parliamentary committees have been responsible for reports on a
variety of topics at the intersection of law and new technologies, including
privacy and computers, regulation of biomedical technology, genetically
modified organisms and the operation of the classification scheme online.106
However, while important, parliamentary committees tend not to have a
systematic method for determining their agenda and proceedings can be
disrupted for elections and other matters of political importance.
Academics often write about legal issues that have arisen as a result of
technological change. If anything, these topics tend to go through heights of
popularity with the volume of literature extending beyond the attention given
to more mundane topics.107 The funding available to explore ethical, legal
and social impacts of major technological advances such as the human
genome project has further increased the volume of material produced.
However, most of these ideas – which fill the pages of journals – do not find
their way into the policy process or the design of technology.
Judges commonly are called on to resolve legal dilemmas arising in
new contexts, and have a particularly important role in resolving
uncertainties as they arise. The common law itself has a high degree of
inherent adaptability, with the lack of a canonical text for common law rules
rendering them more transparent to their underlying rationales and thus
potentially less likely to suffer from over- or under-inclusiveness in the face
of technological change.108 Judges must, however, resolve disputes in the
102
103

104
105

Skene et al (2008).
Committee on Intellectual Property Rights and the Emerging Information Infrastructure
(2000).
Ludlow et al (2007).
See Warner (2005). In the United Kingdom, a prominent committee in this field is the
House of Lords Science and Technology Committee.

106

Weisbrot (2005).

107

Beebe (1999); Bennett Moses (2010).

108

Bennett Moses (2003); Cockfield (2004).

BENNETT MOSES: AGENTS OF CHANGE

785

order in which they are brought, and cannot rewrite legislation to deal with
problems of over-inclusiveness and under-inclusiveness. They can contribute
to, but do not replace, law reform. Further, although judicial decisions play a
role in determining technological development, judges cannot replace
technology assessment.109
For technologies with international or human rights implications,
international law can play a role. Examples include the Cybercrime
Convention and UNESCO’s Universal Declaration on the Human Genome
and Human Rights. There have been suggestions for greater international
coordination on management of new technologies. For example, Abbott has
proposed an International Framework Agreement on Scientific and
Technological Innovation and Regulation with the goal of coordinating,
steering and facilitating national regulation of technology.110 While this
would assist with international coordination of national responses, it does
not replace the need for national mechanisms that can focus on necessary
changes to domestic law.
There are other types of ad hoc initiatives at the intersection of law and
technology. For instance, private sector consultancies, think-tanks and
public-interest groups may be involved from time to time in advocacy
around particular issues. Some may even maintain an interest in issues
surrounding new technologies for some time, such as the Carnegie
Commission on Science, Technology and Government.111 While these have
led to useful reform and provided useful platforms for engagement with
technologists and industry, they do not offer a systematic method for dealing
with the pacing problem. They may be further limited depending on their
nature, constitution, resources and independence.
Boosting Lawʼs Performance
Despite the evident frustration of commentators that law fails to keep pace
with technology, in many instances a variety of institutions have played an
important role in proposing changes in order to bring the law into line with
modern conditions. Law reform commissions, technology assessment
bodies, the Productivity Commission, government agencies and various ad
hoc bodies have been involved in the task of keeping the law up to date and
using law to shape technological development. The trend across all of these
institutions towards engagement with stakeholders and the broader
community is a positive development with the potential to capture more
information and perspectives, and facilitate better policy.
Lament at the law’s inability to keep pace with technological change
needs to take account of the institutional capacity we already have for
addressing the problem. Given the brevity of the analysis conducted here, it
109
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would not be appropriate to either celebrate victory over the pacing problem
or embrace the pessimism of the race metaphor. The broad mapping does,
however, demonstrate that we do have tools at our disposal to manage the
interface between technological and legal change. At the same time, it
illustrates a few areas that could be worth further analysis to determine
whether there is scope for improvement.
The most significant problem with all organisations responsible for
keeping law ‘up to date’ is that each exists in a disciplinary silo. Thus law
reform agencies black-box ‘technology’, bodies conducting technology
assessment black-box ‘law’ and the Productivity Commission focuses
primarily on that which can be quantified. Each delves into what is part of a
complex problem. Better results tend to come from collaborative interdisciplinary efforts. The need for interdisciplinarity across the law–
technology border is particularly important. In order to craft appropriate
laws, both the technology and its uses must be well understood.112
Another difficulty is the tendency for one-off momentous reform in a
particular field as opposed to ongoing monitoring and adjustment.113 Where
new technologies are controversial or economically desirable, institutional
responses can be relatively prompt. However, where changes are more
mundane, they tend to be ignored.114 In 2001, for example, 42 states in the
United States had laws regulating sperm donation (including requirements
for testing of communicable and genetic disease, mandatory record-keeping
and consent requirements) that remained inapplicable to ova donation. These
smaller issues, easily corrected without the energies of a law reform
commission report, are possibly responsible for the frustration felt by those
wishing the law would adapt more quickly to technological change.
Another limitation of existing approaches is the lack of ‘early warning’
mechanisms. Better horizon scanning would enable legal change with an eye
to influencing technological design (through regulation or otherwise) during
the development phase. This is a function at which the OTA performed
poorly, especially compared with its European counterparts. There are
proposals for earlier management of future technological risks, including
real-time technology assessment (discussed above) and a proposal for the
appointment of special government officers to keep tabs on technological
developments and potential policy implications.115 The lack of any Australian
equivalent to the technology assessment bodies found in Europe makes this
particular task more difficult.
Another limitation of the institutions considered here is that each
engages in distinct projects, each with a limited focus. This creates a
tendency for solutions to be framed around the problems within a project’s
scope. While not necessarily problematic, such a focus makes it more likely
that solutions to identified problems will be conceived in technology112
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specific terms. Although in some contexts there are advantages to such
specificity,116 in most situations it is problematic. In Europe, where
technology assessment focused around ‘nanotechnology’, the result was
legislation that subjected ‘nanomaterials’ to specific legislation.117 However,
due to the problematic and evolving nature of how such materials are
defined, the legislation was not well targeted to managing the risks
associated with new types of chemicals.118 By crafting the scope of particular
projects in technological terms, there is a risk that proposals for change will
be designed through the same lens.
Nothing in this article deals with all the myriad issues involved in
designing appropriate laws for managing technological risks or facilitating
new technologies. Books can (and have) been written on the many
challenges and dimensions of regulating technology.119 In particular, no
mechanism can ensure that, when examined, the reforms proposed will be
optimal, or even an improvement. From an institutional perspective, the
most one can hope for is that issues will be identified within a suitable
timeframe, that these issues are considered by an appropriately staffed and
resourced body, and that some process exists for feeding recommendations
to government. We have some components of such a framework in place,
and improvements can be made. However, at most, improving the
framework will assist in solving one problem – whether labelled the pacing
problem or the challenge of regulatory connection; it cannot guarantee that
the result will be legitimate, effective, well-designed legal rules. The
improvements suggested here can assist with only one of the many
dimensions of issues at the interface between law and technology.120
Conclusion
Law and technology are both pervasive and constantly shifting spheres
within the broader realm of society. Each has the ability to change in ways
that influence the other. The widely held view that law lags behind
technology represents a necessary, but not necessarily problematic, state of
affairs. The law should not race ahead by anticipating technological
trajectories that may never come to pass. Rather, a useful goal should be to
have mechanisms in place to ensure that law is designed around the sociotechnical landscape of the present or, more realistically, the recent past. To
the extent that the law looks into the technological future, it should be with
an eye to creating desirable futures, whether through mechanisms designed
116
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to promote innovation (either generally or in specific fields) or regulations
and incentives designed to influence future technological developments in
line with social goals.
The good news is that we already have a variety of mechanisms that,
among other things, work towards this goal. These mechanisms are not
perfect. While institutions sometimes work together, much work is still done
in disciplinary silos. We lack a systematic means of identifying
circumstances in which either adjustments to law need to be considered as a
result of technological change or law has the potential to positively influence
the future design of particular technologies at an early stage. Finally, the fact
that inquiries and reports are often crafted around a technology-specific
jurisdiction can lead to poor regulatory design.
Developments in the United Kingdom, while far from perfect, offer
some interesting possibilities. An online forum could be used to enhance
dialogue among those familiar with the law, those working at the
technological frontier and broader publics. It could be used to identify
suggestions for large-scale projects as well as more minor amendments to
existing law and regulations. Provided it was well structured and monitored,
with information fed back to relevant decision-makers, it could help
facilitate the mutual adjustment between law and technology.
Law is not as poor a performer in the race to keep up with technology
as is often assumed in the literature. Much law operates independently of a
technological context. Where technological change does pose a challenge for
existing legal rules and frameworks, the dilemmas frequently are solved.
There are improvements that can be made to existing institutions to enhance
regulatory connection with an evolving socio-technical framework. But
suggestions for improvements need to be grounded in a better understanding
of the (limited) scope of the pacing problem and a clearer picture of our
existing institutional capacity. A metaphor that suggests that law simply
needs to ‘move faster’ is unhelpful and, if it leads anywhere, is likely to
result in rushed and poorly conceived responses.
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