D scrimnation: The Law vs. Morality

But if thought corrupts |anguage, |anguage can al so corrupt thought.
George Orwell

Do people have a right to discrimnate? That question can be
approached at |east two ways: (a) what is the | egal answer and (b)
what m ght be the noral answer? The distinction is inportant since
acts that are legal m ght not be noral and conversely those that are
nmoral m ght not be legal. South Africa s apartheid was both |egal
and constitutional but norally repugnant. During slavery in the
U. S, assisting a runaway slave was noral but it was in violation of
the Fugitive Slave Act of 1850.' To approach the question of
whet her peopl e have, or should have a right, to discrimnate, we
m ght begin by attenpting to give the termdiscrimnation opera-
tional nmeaning to avoid confusing different forns of behavior.

One |l egal dictionary defines discrimnation as: “n.unequal
treatment of persons, for a reason which has nothing to do with
Il egal rights or ability. Federal and state |laws prohibit discrim-
nation in enploynent, availability of housing, rates of pay, right
to pronotion, educational opportunity, civil rights, and use of
facilities based on race, nationality, creed, color, age, sex or

sexual orientation.”? Another |aw dictionary defines discrinination

'Fugitive Slave Act of 1850, Thirty-first Congress. Sess. |
Ch. 60. 1850.

Gerald and Kathleen Hill, The Real Life Dictionary of the Law
(2000), [Internet Source], retrieved 7/24/03, fromthe world w de
web:




as: “any distinction, exclusion, restriction, or preference nade on
a particular basis, such as race, sex, religion, national origin,
marital status, pregnancy, or disability, which has the purpose or
effect of nullifying or inpairing the recognition, enjoynent, or
exerci se, on an equal footing, of human rights and fundanent al
freedons in the political, economc, social, cultural, or any other
field of life.”3That same dictionary goes on to define racial
discrimnation as: “Any act involving a distinction, exclusion,
restriction, or preference based on race, colour, descent or na-
tional or ethnic origin, which has the purpose or effect of nullify-
ing or inpairing the recognition, enjoynent or exercise, on an equal
footing, of any human right or fundamental freedomin the political
econom ¢, social, cultural or any other field of public life.”* A
Uni ted Nations Convention Against Discrimnation in Education
defined discrimnation as follows: “The termdi scrimnation includes

any distinction, exclusion, limtation or preference which, being

http://Dictionary. |l aw. confdefinition2. asp?sel ect ed=532&bol d=% Co% C%/

CuC.

3HR- Net Group Hel |l enic Resources Institute, Inc., “Interna-
tional Convention on the Elimnation of Al Fornms of Raci al
Di scrimnation,”(New York: Mrch, 1966), [Internet Source], re-
trieved 7/25/03, fromthe world w de web:
http://ww. hri.org/docs/ | CERD66. ht m .

“Attorney-General’s Department. Scale Plus Law Resource.
“Racial Discrimnation Act 1975 - Sect. 9. Racial discrimnation to
be unlawful . (1)” (1975), [Internet Source], retrieved 7/25/03,
fromthe world wi de web:
http://scal epl us. | aw. gov. au/ ht nl / past eact/ 0/ 47/ 0/ PAO0O0170. ht m




based on race, colour, sex, |anguage, religion, political or other
opi nion, national or social origin, economc condition or birth, has
t he purpose or effect of nullifying or inpairing equality of treat-
ment . ”°

Wil e these definitions of discrimnation mght be useful they
fall short of being operationally useful in the sense that they m x
several kinds of behavior and lead to confusion. Gains in under-
standing can be nade if we sinplify the definition such that one act

is not confused with another.

Di scrimnation Operationally Defined

More generally, and inclusive of |egal attenpts to define the
term discrimnation mght be operationally defined as, the act of
choice or selection. Al selection necessarily and sinultaneously
requi res non-selection. Choice requires discrimnation. Wen one
chooses to attend the University of Chicago, he non-selects Harvard
University as well as every other university. When one selects a
Bor deaux wi ne, he non-selects a Burgundy wine. If we w shed, we
m ght call these cases university discrimnation and wine discrim -
nation. Simlarly, when the termdiscrimnation is nodified with
t he nouns race and sex, we nerely specify the criterion upon which

the choice is made; instead of university and wi ne discrimnation,

*Vernon Van Dyke, “Human Rights Wthout Discrinination, The
Anmerican Political Science Review, Vol. 67, No. 4. (Dec., 1973), p.
1271.




it is race and sex discrimnation.

At this juncture we mght ask if there is any conceptual
di stinction between discrimnating for or against particular
uni versities, w nes, and other goods and services and discrimnating
for or against particular races and sexes? O should one discrim -
nate at all? Can one nmake a case for indifference or random choice
anong objects of desire?

I ndi fference and random choice is hardly ever the case. Qur
lives are largely spent discrimnating for or against selected
activities, objects and people. Sone of us discrimnate agai nst
t hose who have crimnal records, who bathe infrequently, who use
vul gar speech and have i nproper social graces. Mst of us choose
mates within our own racial, ethnic group, or religion, hence
di scrim nati ng agai nst mates who, save for their race, ethnicity,
and religion, mght be just as suitable. According to the 1992
census, only 2.2 percent of Anmericans were married to soneone ot her
than their own race.® There is also evidence of discrimnation
based on physical characteristics in politics: not many short nen
have been el ected president of the United States. In fact, twenty-
two out of forty-two presidents have been five feet, eleven inches

and taller, well above the popul ation’s average height.” That is

®U.S. Bureau of the Census, 1960, 1970, and 1980 Subj ect
Reports on Marital Status and 1991 and 1992 Current Popul ation
Reports, P20, nos. 461 and 468.

"htt p: // ww. webpr esi dent susa. com! AP060303. ht m
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not an expected random outcone. Furthernore, discrimnation is not
consistent. Sonetines people discrimnate against theater
entertainment in favor of parties, against wonen in favor of nen;
and at other tinmes and circunstances the sane people do the reverse.
One mght be tenpted to argue that racial discrimnation in
marri age does not have inportant social consequences, needy of a
| egal or political renmedy, as other forns of racial discrimnation.
But does have inportant social consequences. Wen there is
assortive (non-randonm) mate selection, it hei ghtens whatever group
differences there are in the population.® Wwen high |.Q people
marry other high |I.Q people, when high incone people marry ot her
hi gh i ncone people, and to the extent there is a racial correlation
bet ween these characteristics, racial discrimnation in mate sel ec-
tion exaggerates the skewness in the population’s intelligence and
i ncone distribution. There would be greater incone equality if high
|.Q and high inconme people mated with low Il.Q and | ow incone
people. But | inmagine that nost people would be horrified by the

suggestion of a mandate to require the sane.?®

8Assortive or non-random sel ection of mating partners wth
respect to one or nore characteristic is positive when |Iike people
mat e nore frequently than woul d be expected by chance and i s nega-
tive when the reverse occurs.

Gary S. Becker, “A Theory of Marriage: Part |,” The Journal of
Political Econony, Vol. 81, No. 4. (Jul. - Aug., 1973), pp. 813-846.
“Mating of likes - positive assortive mating - is extrenmely common,

whet her nmeasured by intelligence, height, skin color, age, educa-
tion, fam |y background, or religion, although unlikes sonetines
al so mate, as neasured, say, by an inclination to nurture or succor,
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It woul d appear that the termdiscrimnation, defined sinply as
the act of choice, is norally neutral in the sense that there are no
unanbi guous standards that permt us to argue that the choice to
attend University of Chicago or the choice to purchase a Bordeaux
wine is nore righteous than the choice to attend Harvard University
and purchase a Burgundy wne. And nore inportantly, no argunent can
be produced for governnent forcing a person to select one university
or wi ne over another. Mbreover, no argunent can be produced to
force people to grant equal opportunity when choosi ng of universi-
ties and w nes.

| f people are free to discrimnate in favor of, or against a
university or w ne, what argunent can be made agai nst their having
that same right wth respect to choosing any other object of desire
i ncluding the race or sex characteristics of their mates, enployees,
tenants, or club nenbers? |If one shares the value of freedom of
associ ation, why should sone associ ations be permtted and others
denied? If a man is not permtted to bring a court action against a
woman who refuses to deal with him e.g., have a dating relationship
or to establish a marital contract for any arbitrary reason she
chooses, what is the case for bringing court action for other
refusals to deal wth another, e.g., enploynent, renting or selling

a house, or club nenbership, for simlar arbitrary reasons?

to dom nate or be deferential. This suggests that traits are
typically but by no neans al ways conpl enents.” p. 827.



Nobel Laureate Kenneth Arrow says, “There are many varieties of
i beralism which draw the boundaries between social and individual
action in different places, but all agree in rejecting racial
di scrimnation, by which is neant allowing racial identification to

"0 However, if “al -

have a place in an individual’s life chances.
low ng racial identification to have a place in an individual’'s life
chances” neans refusal to deal, what policy recommendati ons energe?
Refusal to deal can apply to any setting including activities |ike
marri age and friendship and invitations to social gatherings, all of
whi ch have the possibility of affecting one’s “life chances.” | f
refusal to deal is permtted in one activity, for any arbitrary
reason, what case can be nmade for not permtting refusal to deal in
other activities? The practical answer to this question has nore to
do with the threat of governnent viol ence agai nst people who refuse
to deal in prohibited ways than any kind of internally consistent
| ogi c.

Pr ef er ences

I n di scussions on race, we hear descriptive terns and phrases

» 11 n 12

i ke “discrimnatory val ues and “discrimnatory tastes.

OKenneth J. Arrow, “What Has Economics to Say About Raci al
Di scrimnation?” Journal of Econom c Perspectives, Vol 12, No. 2
(Spring 1998), p. 91.

HKenneth J. Arrow, “What Has Economics to Say About Raci al
D scrim nation?” Journal of Econom c Perspectives, Vol 12, No. 2
(Spring 1998), p. 92.

2Kenneth J. Arrow, “What Has Economics to Say About Raci al
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Sonetimes the behavior in question is described as prejudice,
defined as “Ethnic prejudice is an anti pathy based upon a faulty and
i nfl exible generalization.”?®

For the nost part, choices reflect preferences. In economc
theory, it is postulated that each individual has a set of prefer-
ences. He selects a preferred set of objects of desire fromhis
avai l abl e alternatives. There are no objective criteria by which
one set of preferences can be judged as "better" or “worse” than
anot her set because there are sinply no commonly accepted standards
for evaluation. |In other words, it is inpossible to denonstrate
that preferring Bordeaux W nes is superior to preferring Burgundy;
or a preference to attend the University of Chicago is superior to
Harvard University.

Preferences are generally accepted as given. The nost that can
be objectively determ ned is whether, given an opportunity set, the
individual is optimzing. Qur reasoning about preferences suggests
that it also applies to preferences for human attributes such as
race, sex, nationality, religion, beauty or any other attribute.
Froma strictly analytical view, there is no conceptual distinction
to be nmade between preferences for race, nationality, sex and

preferences for universities and w ne.

Di scrimnation?” Journal of Econom c Perspectives, Vol 12, No. 2
(Spring 1998), p. 95.

BGordon W Allport, The Nature of Prejudice (Canbridge:
Addi son- Wesl ey, 1954), p. 9.




One mght rejoin by asserting that racial preferences are not
conparabl e to other kinds of preferences in the consequences they
have for society and for individuals.* The indul gence of racial
preferences has specific effects that the indul gence of preferences
for certain wines do not have but are the preferences basically
different? |If so, how do they differ? A w despread preference for
Bor deaux wi nes "harnms" Burgundy producers by reducing the val ue of
resources held in Burgundy production. |If the harnful consequences
of preferences are generally thought of as reducing the val ue of
sonme resources while increasing the value of others, then prefer-
ences for human physical attributes have simlar effects. One
inportant, and by no neans trivial, difference between preferences
for certain racial attributes and those for wines is that the latter
are not as specialized as the fornmer. |f Burgundy producers see a
wi despread preference for Bordeaux wi nes, they m ght be able to
convert their resources into Bordeaux production. Racial attributes
are nore specialized. That is, people who are bl ack cannot becone

white, though this is not entirely true: one study estimted that at

one tinme approximately 2,600 Negroes becone white, - "pass" -each
year . 1®
14See, John J. Donahue I, “Discrimnation in Enployment,” in

The New Pal grave Dictionary of Econom cs and the Law, ed. Peter
Newman (London: Macm || an Reference, Ltd., 1998). p.617.

®Eckard, E. W, “How Many Negroes Pass?,” Amrerican Journal of
Soci ol ogy(May, 1947), pp. 498-500.




The fact that racial attributes are specialized, unchangeabl e
(or immutable as the U S. Equal Enploynment Opportunity Comm ssion
calls then) does not place themin a class by thenselves.'® Persons
wi th average and higher |1.Qs are generally preferred to those with
bel ow- average |I.Q s; persons who are not physically disabled are
preferred to those who are; non-stutterers are preferred to stutter-
ers; wonen with attractive features are preferred to those who are
unattractive. In each of these cases, and many others, the
| ess-preferred attribute is unchangeable. |In each case the
| ess-preferred person mght suffer a conpetitive di sadvantage in
sone arenas. Disadvantage and advantage are the inevitable conse-
quences of differences in individual tastes, abilities, and traits,
and freedom of choice in a free society.

Human preferences, whether for physical attributes, such as
race, or for other objects of desire such as food, child rearing
practices, alcohol consunption, addictive drugs or entertai nnment can
have a noral dinension. There m ght be a noral consensus condemi ng
preferences for forns of entertai nnent such as pornographi c novies;
there m ght also be a noral consensus that condemms certain race and
sex preferences. The fact of a consensus on what constitutes noral

or immoral preferences does not alter the fact that people do

%The U.S. Equal Enpl oyment Opportunity Conmi ssion, “Race-
Rel ated Characteristics and Conditions,” (2002), [Internet Source],
retrieved 7/24/03, fromthe world w de web:
http://ww. eeoc. gov/facts/fs-race. htnl.
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exhi bit preferences and there is no commonly agreed upon standard by
whi ch we can obj ectively deci de whether one set of preferences is
nore noral or righteous than another. Moreover, there is no objec-
tive standard or proof that neutral or indifferent racial prefer-
ences should be held with respect to any association be it: dating
and marriage, or enploynent and renting. Law professor, Larry

Al exander, differs saying, “Were harnful social effects will ensue
from bias, given the nunbers and group characteristics, there is
probably a case for legally prohibiting biased choices in certain
realms otherwise left to private choice, particularly the economc
realm . . . There is therefore |l ess reason to believe there is a
nmoral right to make biased choi ces when they produce harnful conse-
gquences, even within a framework that neets the m ni num st andards of
justice.”! Al exander goes on to conclude: “In short, in an

ot herw se just society, discrimnatory preferences are intrinsically
nmorally wong if prem sed on error, noral or factual, about the
dispreferred. Discrimnatory preferences are extrinsically norally
wong if their social costs are large relative to the costs of
elimnating or frustrating them And if a discrimnatory preference
is norally wong--and if there is no noral right that protects its
exercise--then there is a case for legally prohibiting its exercise

if the costs of |legal prohibition and enforcenent are low rel ative

YLarry Al exander, “Wiat Makes Wongful Discrimnmnation Wong?
Bi ases, Preferences, Stereotypes, and Proxies,” University of
Pennsyl vani a Law Revi ew, Vol. 141 (Novenber, 1992), p. 163.
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to the social gains to be achieved.”!®

Anot her | egal scholar carries the argunent agai nst preference
i ndul gence a step further, arguing the unfairness inherent in the
| egal requirenent that litigants should bear the burden of proving
that the plaintiff intentionally discrimnated against him Charles
R Lawence argues that individuals living in a racist society
unconsciously discrimnate w thout even knowi ng it because of
stereotypes and attitudes that dwell deeply in their psyches.'®
Prej udi ce

In much of the racial literature, prejudice is usually seen as
suspicion, intolerance or an irrational hatred of other races.
Sonetinmes prejudice is seen oppression as suggested by | aw professor
Khiara M Bridges when he says, “Therefore, if racial prejudice, the
subordi nati on of people of color, and Wite suprenmacy persist, they
do so largely because the | egal system sanctions them”2° O her
tinmes prejudice is seen as racial preferences as inplied by Justice

O Connor, witing for the majority Adarand Contractors, Inc. v. Pena

(1995), striking down a governnent set-aside “[B]ecause that

BLarry Al exander, “Wat Makes Wongful Discrimnation Wong?
Bi ases, Preferences, Stereotypes, and Proxies,” University of
Pennsyl vani a Law Revi ew, Vol. 141 (Novenber, 1992), p. 219.

19Charles R Lawence, “The Id, The Ego, and Equal Protection:
Reckoning wth Unconscious Racism” 39 Stanford Law Revi em( 1987) p.
328ff.

Okhiara M Bridges “Note on the Conmodification of the Black
Femal e Body: The Critical Inplications of the Alienability of Fetal
Ti ssue,” Colunbia Law Review, 102 (January, 2002), p. 1438.
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per cepti on- especi ally when fostered by the Congress of the United
States -can only exacerbate rather than reduce racial prejudice, it
will delay the tinme when race will becone a truly irrelevant, or at
| east insignificant, factor.”?

These visions of prejudice expose analysts to the pitfalls of
maki ng anbi guous statenents and advancing faulty argunents. A
useful operational definition of prejudice can be found by exam ning
its Latin root (praejudicium neaning “to judge before the facts are
known.” Thus, we m ght define prejudicial acts as: decision-mnaking
on the basis of inconplete information.

Deci si on-maki ng on the basis of inconplete information is
necessary and to be expected in a world of scarcity, uncertainty,
conplexity and costly information. Another conmobn experience is
erroneous interpretation of information. Furthernore, different
individuals mght arrive at different interpretations even if
confronted with the sane information. Also, different people reach
di fferent decisions on just what constitutes the optinmal quantity of
information to gather prior to making decisions.

Consider a sinple, yet intuitively appealing, exanple of how
deci sions m ght be made on the basis of inconplete information (and
possi bly erroneous interpretation of evidence). Suppose a fully

grown tiger suddenly appeared in a room A reliable predictionis

2pdarand Constructors, Inc. v. Pena (1995) 115 S.Ct. 2097, p.
243.
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t hat nost individuals woul d endeavor to | eave the area wth great

di spatch. Such a response to the tiger's presence is not likely to
be based on detailed information about the behavioral characteris-
tics of that particular tiger. The response is nore likely to be
based upon one's stock of information held about tigers as a cl ass.
The individual pre-judges; we mght say he enpl oys stereotypes. He
is not likely to seek additional information because he cal cul ates
that the expected cost of an additional unit of information about
that tiger, such as talking to or petting him is likely to exceed
the expected benefit. He sinply ascribes known or surm sed group
characteristics to the individual tiger.

Most of ten when peopl e use the words prejudice and stereotype,
they are pejorative judgenments to refer to those whose chosen
quantity of information, for decision-nmaking, is deened too small by
t he observer. However, what constitutes the optinmal quantity of
information coll ected before decisions are nade i s subjectively
determ ned by the individual's cal culation of his costs and bene-
fits.

Information is not costless. To acquire an additional unit of
information requires a sacrifice of tinme, effort, or other re-
sources. Thus, people seek to econom ze on information cost. In
doing so people tend to substitute |less costly forns of information
for nore costly fornms. Physical attributes are cheap-to-observe. If

a particular physical attribute is perceived as correlated with a
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nore costly-to-observe attribute, then people m ght use that physi-
cal attribute as an estimator or proxy for the nore
costly-to-observe attribute. The cheaply observed fact that an

i ndividual is short, an anputee, a black, or a wonan provi des what
sone people deem sufficient information for decision-nmaking or
predicting the presence of sone other nore costly to observe attrib-
ute. For exanmple, if asked to identify individuals with doctorate
degrees in physics only by observing race and sex, nobst of us woul d
assign a higher probability that white or Asian males woul d have
such degrees than black mal es or wonen. Such behavi or is what

deci sion theory expects where an unobservable attribute nmust be
estimated from an observabl e one.

St ereotypi ng and prejudgi ng can be i ndependent of preferences.
(bserving a person’s deci sion-nmaki ng behavior permts us to say
not hi ng unanbi guous about that person’s personal preferences with

regard to race, sex, ethnicity and nationality.

A sinple exanple can denonstrate this. |Inmagine the reader is
on a particular university canpus. He is offered: pick a five-
person basketball teamfroma group of twenty students. The group
consists of five black males, five white males, five black femal es
and five white females. He has zero information about their
basketbal | proficiency and they are ot herw se indistinguishabl e
except by race and sex. That is, they are identical in terns of

ot her physical characteristics: weight, height, etc. He is offered

15



that if his selected teamw ns the basketball ganme, he wins a

$10, 000 prize. Assuming that the person’s objective is to nmaxin ze
his wi nnings, he would probably find his selection dom nated by

bl ack mal es.

What can an observer, watching that person’s choi ces, say about
his race or sex preferences? There is absol utely nothing unanbi gu-
ous that can be said about the person’s racial or sex preferences
sinply by observing choi ces based on race and sex. Mreover, a
person having anti pat hy agai nst bl acks would select in the identical
fashion so | ong as maxi m zing wi nnings dom nated his objective.
Furthernore, given the high correl ati on between race, sex and
basketbal | proficiency, would anyone care if a racial preference for
white mal es were indul ged by the chooser? He would personally bear
the cost of preference indul gence.

Physi cal characteristics can be used as proxies for other
costly to observe characteristics. Sone racial and ethnic groups
have hi gher incidence and nortality fromvarious di seases than the
national average. |In 1998, rates of death from cardi ovascul ar
di seases were about 30 percent higher anong bl ack adults than anong
white adults. Cervical cancer rates were five tinmes higher anong
Vi et nanese wonen in the U S. than anong white wonen. Pima |ndians

of Arizona have the highest known di abetes rates in the world. ??

22Dj abet es Foundati on of M ssissippi, Inc., “H gh Ri sk Goup -
Nati ve Americans Preval ence” [Internet Source], retrieved 7/24/03,
fromthe world wi de web:
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Prostate cancer is nearly twi ce as common anong bl ack nmen as white
men. 23

Whet her genetics, environnment, or sone other factor accounts
for the association between race and sone diseases, it is undeniable
that such an association exists. As such it neans that a physi cal
characteristic such as race can be used as a proxy for the
probability of sonme other characteristic such as prostate cancer
and cervical cancer. As such health providers can assess patient

screeni ng needs.

Raci al I ndicators

One mght take the position that while it is legitimate for
doctors to use race or ethnicity as indicators of the higher proba-
bility of certain diseases, it is not legitinmate to use race or
ethnicity as indicators for worker productivity, crimnal behavior
or basketball proficiency. Oher than sinply stating that it is
acceptable to use race or ethnicity as information acquisition
technique in the case of nmedicine and not in other areas of life, is
there really a difference? Surely, race and ethnicity are not
perfect indicators of the risk of prostate cancer or hypertension

and neither are they perfect indicators of SAT scores, crim nal

http://ww. nsdi abet es. org/ nati veaneri cans. htn .

ZUni versity of Maryl and Medicine, “Urol ogical Disorders.
Prostate Cancer” May, 2003), [Internet Source], retrieved 7/24/03,
fromthe world wide web: http://2g.isg.syssrc.comurol ol ogy-

i nf o/ proscan. htm
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behavi or, basketball or football playing or sprinting proficiency;
however, there are concrete factual data that surely indicates
associ ations. For exanple: In 2002 the average bl ack score on the
conbi ned math and verbal portions of the SAT test was 857. The
average white score on the conbined math and verbal SAT was 17
percent higher at 1060.2* While blacks are 13 percent of the
popul ation, they are 80 percent of professional basketball players
and 65 percent of professional football players. Blacks who trace
their ancestry to West Africa, including black Anericans, hold nore
than 95 percent of the top times in sprinting.®” For the crine of
hom ci de, over the years 1976-2000 bl acks, 13 percent of the general
popul ation, were 51.5 percent of the offenders, whites were 46.4
percent and others two percent.

Usi ng race as an indicator does not necessarily tell us any-
t hi ng about the chooser’s racial preferences. The Washi ngton
Lawers’ Committee filed a lawsuit in April 2001 on behalf of M.

Bryan Greene, a black man, agai nst Your WAy Taxi cab Conpany for

24 atest News: The Expandi ng Racial Scoring Gap Between Bl ack
and Wiite SAT Test Takers,” The Journal of Blacks in H gher Educa-
tion (2002), [Internet Source], retrieved 7/24/03, fromthe world
w de web: www. j bhe. conil atest/37 b&w sat. htnml).

25Jon Entine, Taboo: Wiy Bl ack Athletes Doninate Sports and Wy
We Are Afraid to Talk about It. (New York: Public Affairs, 2000),
p. 31.

26y, S. Department of Justice, Bureau of Justice Statistics,
“Homi cide Trends in the U S. Trends by Race,” (2002), [Internet
Source], retrieved 7/24/03, fromthe world w de web:
http://ww. o] p. gov/ bj s/ hom ci de/ race. ht m#ovrel race.
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violations of 42 U S. C. sec. 1981, and the District of Colunbia’s
Human Ri ghts Act that prohibit discrimnation in the making of
contracts. As M. Geene approached a hotel entrance, the doorman
was assisting a customer out of a Your Way Taxi cab. The doornman saw
M. Geene and attenpted to hold the cab for him however, when the
driver saw M. G eene he sped away. After nediation, Your Wy
Taxi cab Conpany reached an out of court settlenent.?’

In a nunber of cities there have been simlar conplaints by
bl acks of simlar behavior by taxicab drivers. The question we
m ght ask; are the driver’s decisions based upon racial preferences
or mght they fear being asked to go into a nei ghborhood where there
is a high probability of being robbed, assaulted, or nurdered? By
sinply knowi ng that a driver refused a black we cannot mnmake an
unanbi guous st at enment about whet her the decision was notivated by
raci al preferences or not.

Evi dence that driver decisions mght very well be based on
criteria other than racial preferences is seen in a 1999 story
witten by Janes Onens titled “Capital Cabbies Salute Race Profil -

ing. In the story James Owens says?®

2'\Washi ngt on Lawyers’ Committee for Civil Rights and Urban
Affairs, “Washington Lawers; Commttee Update. Vol. 9, No. 1.
Publ i ¢ Accommodati ons. Taxicab Di scrimnation.” (Spring 2003),
[internet source], retrieved 7/24/03, fromthe world w de web:
http://ww. washl aw. or g/ news/ updat e/ publ i ¢ accommbdati ons spring
2003. ht m

8James Owens, “Capital Cabbies Salute Race Profiling,” (1999),
[Internet Source], retrieved 7/24/03, fromthe world w de web:
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If racial profiling is “racism” +then the cab drivers of
Washi ngton, D.C., they thenselves nmainly blacks and H spanics,
are all for it. A D strict taxicab comm ssioner, Sandra
Seegars, who is black, issued a safety-advice statenent urging
D.C.'s 6,800 cabbies to refuse to pick up “dangerous | ooking”
passengers. She descri bed “dangerous | ooking” as a “young bl ack
guy. . . with shirttail hanging down |onger than his coat,
baggy pants, unlaced tennis shoes,” etc. That’s one typical
description - but the cabbies know, fromfear-filled
experience, about many other “looks” of black-male threat,
especially at night. She also warned cabbies to stay away from
| ow-i nconme bl ack nei ghborhoods (which conprise nmuch of
Washi ngton, D.C.). Her action was triggered by the nost recent
nmur der of a cabbi e in Southeast Washington.”
Anot her exanpl e of race as an indicator is seen in the case
wher e residents in Sout hwest Washington filed suit in U S.
District Court after Domino’ s Pizzas repeatedly refused to nmake door
deliveries in certain nei ghborhoods and instead nmade custoners neet
drivers at the curbside to pay and receive their delivery orders.
The lawsuit alleged racial discrimnation by Domno's Pizza Inc.,
and Team Washington Inc., a conpany that operates nore than 50
Dom no's stores. According to the plaintiffs, Domno's delivers to
the door in Georgetown and other nostly white areas of Northwest
Washi ngton. The suit also alleged that deliverynen engaged in
simlar delivery decisions in Southeast Washi ngton's Pot omac
Gardens, where another custoner filed a bias |awsuit. Again, the
guestion is were the drivers indulging their racial preferences or
acting out of fear of assault or robbery.

According to Pizza Marketing Quarterly, simlar charges of

http://hone. net com conf ~owensva/ cabbi e. ht ni .
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racial discrimnation were levied in St. Louis, Mssouri against
Papa Johns pizza delivery. Cat hy Juengel, a St. Louis Papa John's
di strict manager, said she could not and woul d not ask her drivers
to put their lives on the line. She added that the racial discrim-
nati on accusation is false because 75 to 85 percent of the drivers
in the conpl ai ni ng nei ghborhood are bl ack and, noreover, nost of
those drivers lived in the very nei ghborhood being denied delivery
servi ce. ?°

Public Policy

| f one assunes that racial preferences against blacks drives a
particul ar decision, then he is likely to call for policy like that
of the San Francisco Board of Supervisors. After a pizza
deliveryman was shot and killed in a San Franci sco housi ng project,
Dom no’ s suspended pizza deliveries in the highest crine areas of
the city. |In response, the San Francisco Board of Supervisors
enacted an ordinance making it illegal for Dom no's (or any other
fast-food deliverer) to refuse to deliver in areas the conpany
believes would put its enployees' |ives in danger.

One seriously doubts that racial preferences against bl acks was
the notivating force behind Dom no’s delivery policy but by the

actions taken by the San Franci sco Board of Supervisors one would

%St ephen Rosanond, “What do you Say or Do in a Public Rela-
tions NIGHTMARE,” PMQ Pi zza Marketing Quarterly, [Internet Source],
retrieved 7/24/03, fromthe world w de web:
http://ww. png. com pr_ni ght mare. shtm .
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reach that conclusion. Simlarly, decisions made by taxicab drivers
not to cruise high crine areas, or pick up passengers that drivers
surm se are destined to high crine areas, cannot be unanbi guously
interpreted as negative racial preferences for bl acks.

There is no question that | aw abiding black citizens are
of fended by, and bear the cost of, taxicabs passing themup only to
pick up a white passenger down the street or not having pizza
deliveries on the sane terns as white custoners. They are treated
unequal |y through no fault of their owm. But policy should not be
based on noral indignation against what is seen as an injustice,
calculating only benefits; the costs should enter the cal cul ation as
well. That nmeans we should confront the question of how many pizza
deliveries are worth how many injured, robbed or dead pizza
deliverynen? Confronting the real-world options this way m ght
cause policymakers to focus attention away from charges of prefer-
ences agai nst blacks to the real villains of the piece - nanely
t hose bl acks who have made bl ack and high crine perceived as being
synonynous.

What Lawyers Say

The canonical idea of "anti-discrimnation" in the United
States condemms the differential treatnent of otherwise simlarly
situated individuals on the basis of race, sex, national origin, or
other protected characteristics. “Statutes prohibiting racial

di scrimnation in public accommopdations, enploynent, or the housing
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mar ket are by now reasonably uncontroversial.”3 Not all |egal

schol ars agree: “Forced associations are in principle no better than
| egal prohibitions against voluntary associations.”3! ndeed, the
true test of one’s commtnent to freedom of expression does not cone
when one permts others the freedomto express ideas with which he
agrees. The true test conmes when one permts others to express ideas
he finds offensive. The sane test applies to one’s commtnent to
freedom of association, nanely when he permts others to associate
in ways he deens offensive. “An antidiscrimnation lawis the
antithesis of freedomof contract, a principle that allows al
persons to do business with whonever they please for good reason,
bad reason, or no reason at all. . . . By its nature the

antidiscrinmination principle is interventionist.?3

Freedom of Associ ati on vs. Forced Associ ation

Consi der the case of MIdred, a Negro wonman, and Richard P
Loving, a white man, Virginia residents who travel ed to Washi ngton,

D.C. in June 1958, and were married pursuant to its laws. Later

%°Robert J. Cottrol, “The Long Lingering Shadow Law, Liberal -
ism and Cultures of Racial Hi erarchy and Identity in the Anericas,”
Tul ane Law Review, Vol. 76, No. 11 (Novenber 2001), p. 21.

3'Ri chard A. Epstein, Forbidden Gounds: The Case Agai nst
Enpl oynent Di scrimnation Laws (Canbridge, Massachusetts: Harvard
University Press, 1992), p. 142.

%2Ri chard A. Epstein, Forbidden Grounds: The Case Agai nst
Enpl oynment Di scrimnation Laws (University of Chicago Press, 1992),
p. 3-4.
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when they returned to Virginia, the grand jury of the Crcuit Court
of Caroline County issued an indictnment charging the Lovings with
violating Virginia s ban on interracial marriages. Specifically,
Section 20-58 of the Virginia Code: "Leaving state to evade |aw. ---

| f any white person and col ored person shall go out of this State,
for the purpose of being married, and with the intention of return-
ing, and be married out of it, and afterwards return and reside in
it, cohabiting as man and wife, they shall be punished as provi ded
in Section 20-59, and the marriage shall be governed by the sane | aw
as if it has been solemized in this State. The fact of their
cohabitation here as man and wife shall be evidence of their mar-
riage.” Section 20-59 provides: “Punishnent for marriage.--- If any
white person intermarry with a col ored person, or any col ored person
intermarry with a white person, he shall be guilty of a felony and
shal | be puni shed by confinenent in the penitentiary for not |ess

t han one nor nore than five years.”

On January 6, 1959, the Lovings pleaded guilty to violating
Virginia s antimscegenation | aws and were sentenced to one year in
jail; however, the trial judge offered to suspend the sentence for a
period of 25 years on the condition that the Lovings |eave the State
and not return to Virginia together for 25 years. The Virginia
Suprene Court of Appeals upheld the decision and the constitutional -
ity of Virginia s antim scegenation statutes. The Lovi ngs success-

fully challenged the constitutionality of Virginias
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antim scegenation statues before the U S. Suprene Court in Richard

Perry Loving et ux. v. Virginia.?3?

%Ri chard Perry Loving et us., Appellants, v. Virginia 388 USL
18 L ed 2d 1010, 87S Ct 1817, Argued April 10, 1967. Decided June
12, 1967. [Internet Source], retrieved 7/24/03, fromthe world w de
web: http://ww. aneasite. org/l oving. asp.
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Today, nost Americans accept interracial marriages. According
to a 1994 survey conducted by the National Opinion Research Center,
nearly three-quarters of Anmericans would not favor |aws banni ng
interracial marriages.*  Mst Anericans woul d agree that a | aw
prohibiting interracial marriage is a gross violation of freedom of
contract or association; however, a |aw mandating interracia
marriage would be no | ess offensive to freedom of contract and
association. As Richard Epstein said, “Forced associations are in
principle no better than | egal prohibitions against voluntary

associ ati ons. " 3°

It woul d appear that we could generalize that any
prohi bi ti on agai nst association or any nmandate to associate are
equal |y offensive to basic human rights.

Recently, the all-nmale policy of Augusta National Golf d ub,
the hone of the Masters Tournanent, has conme under considerable
criticism \Wether one approves or disapproves of the Club’'s
decision not to admt wonen as nenbers, the nore inportant issue is
whether it would violate civil rights if the Cub were mandated to

do so. In reasoning about this matter, it would seemthat an answer

to a very sinple question would help us: Does a person have a

34The National Opinion Research Center, “1972-1974 Genera
Soci al Survey Cunul ative File,” (1994), [Internet Source],
retrieved 7/24/03, fromthe world w de web:
http://ist-socrates. berkel ey. edu: 7502/ GSS/ Doc/ gss008. ht mil #racmar .

®Ri chard A. Epstein, Forbidden Grounds: The Case Agai nst
Enpl oynent Di scrimnation Laws (University of Chicago Press, 1992),
p. 3-4.
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property right entitling themto do business with an unwilling buyer
or seller? It would appear that the answer is an unanbi guous no.
The essence of a property right is the unrestricted liberty to
deci de with whom you shall share, or exclude fromthose things or
activities that are deened yours. Cearly, those who are of fended
by the Augusta National CGolf Club’s sexually discrimnatory prac-
tices are free to exercise their own property rights by refusing to
do business with the club or its nmenbership and use their free
speech rights to try to persuade others to do the sane. That is
consistent wwth basic civil rights; however, by using the coercive
powers of the state to forcibly deprive the Cub nenbers of its
right to exclude whonever it chooses to exclude, for whatever
reason, we descend closer to the totalitarian state.3®

Raci al Segregation

The legal literature is steeped with anbi guous usage of racia
segregation. A small sanple foll ows.
Yal e University professor Robert A Burt says:

Resi denti al segregation was the dom nant instrunent for
regul ating social interactions between blacks and whites in
the North. Segregated schools, for instance, were the norm
in both North and South, but whereas Sout hern school
segregation invol ved busing white and bl ack students from
their adjacent hones to separate, racially designated
school s, Northern school segregation was acconplished by
assigning students to schools within their own racially

% egal Information Institute, Cornell Law School, “42 USC §
2000a (e)” (15 Am Jur. 2d, § 35), CGvil R ghts [Internet Source],
retrieved 7/26/03, fromthe world wi de web
http://ww&4. | aw. cornel | . edu/ uscode/ 42/ 2000a. ht m .
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segregat ed nei ghbor hoods. ¥’
M chel | e Adans says:

Triggered by "systematic avoi dance" of interracial con-
tact, white mgration fromurban public schools is a
perceptlble phenonmenon, and public schools in netropolltan
areas are increasingly becomng racially segregated.?

El i zabeth S. Anderson says,

Segregation is therefore a proper target of direct
remedi ati on, whether it is de facto or de jure, whether
caused by prior illegal discrimnation or not.

Raci al segregation in the institutions of Anerican CIVI|
society operates at three main |levels: residential, educa-
tional, and occupational. Residential segregation is t he
norm for nost African Americans. According to a study
based on 1980 census results, in the thirty netropolitan
areas containing a mpjority of all blacks in the United
States, sixty-eight percent of blacks would have to nove
to achieve a uniformracial conposition across the netro-
politan area.*°

Finally, Leland Ware says:

The Nei ghbor hood Schools Act is an unlawful obstacle to
the goal of equal educational opportunities. It wll
reinforce racial and econom c isol ation by disregarding
the effects of residential segregation. Proponents of

nei ghbor hood school s did not consider the | egacy of racia
segregation that is reflected in current residentia
patterns. They erroneously assunmed that famlies have

%'Robert A. Burt, “Liberals’ Labors Lost. Robert A. Burt on the
passage and aftermath of the watershed 1968 Civil R ghts Act,” Lega
Affairs. The Magazine at the Intersection of Law and Life. [Internet
Source], retrieved 7/26/03, fromthe world w de web
http://ww. | egal affairs. org/i ssues/ January- February-2003/story burt
j anf eb2003. ht i .

3882 1089 Boston University Law Revi ew Decenber, 2002
Intergroup Rivalry, Anti-conpetitive Conduct and Affirmative Action.

%El j zabeth S. Anderson, “Integration, Affirmative Action and
Strict Scrutiny,” New York University Law Revi ew (Novenber, 2002),
p. 1197.
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exercised a choice in deciding where they reside and,

therefore, a choice as to which schools their children

will attend.

The way the term segregation is used in these statenents is
qui te common but nonet hel ess confusing and thus gives rise to fuzzy
t hi nki ng. Consider the foll ow ng hypothetical. Blacks are about 65
percent of the Washington, D.C population. Reagan National Airport
serves the Washington, D.C. area and like every airport it has water
fountains. At no tine have | seen anything close to blacks being 65
percent of water fountain users. It is a wild guess but the witer
specul ates that at nost five or ten percent of the users are bl ack.
To the extent that this observation approximates reality would
anyone nove to declare that Reagan National Airport water fountains
are racially segregated? Casual observation of ice hockey ganes
woul d suggest that the percentage attendance of blacks are by no
nmeans proportional to their nunbers in the general population; a
simlar observation can be nmade about opera attendees, dressage
performances and wi ne tastings. The population statistics of states
such as South Dakota, |owa, Mine, Mntana and Vernont show that not
even one percent of their populations are black. On the other hand,
in states such as Georgia, Al abama, and M ssissippi, blacks are
over-represented. Wuld anyone use racial segregation to account for

t hese observati ons?

4920 Del aware Lawyer Fall, 2002 Feature Redlining Learners:
Del awar e’ s Nei ghbor hood School s Act.
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Just because bl acks are not proportionately represented in sone
activity, according to their nunbers in the general popul ati on, how
anal ytically useful is to assert that the activity is racially
segregated, at least in ordinary usage of the term It seens that a
nore useful test to determ ne whether an activity is racially
segregated or not is to see whether, for exanple, if a black person
Is at Reagan National Airport, is he free to drink at any water
foundati on he chooses. |If the answer is in the affirmative, then
the water fountains are not segregated, and that would be true even
if a black person never uses the water fountains.

The identical test applies to the question of school segrega-
tion. |If a black student |lives within a particular school district,
Is he free to attend that school? If he can, then the school is not
segregated, even if not a single black attends that school. The
sane test applies to determ ni ng whether ice hockey ganes, operas,

W ne tastings, housing and other activities are racially segregated
or not.

At one tine there was racial segregation. If a black wanted to
use a water fountain, he was denied, often by law, and simlarly
prohi bited by law from attendi ng certain schools because of race.
Today none of that is true, and that neans there is no schoo
segregation. Wen an activity is not racially m xed today, a better
word for it is racially honbgeneous, which does not nean that it is

racially segregated. It would surely be deened ridicul ous, fool -
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hardy and a gross abuse of governnent power if, for exanple, one
where to conclude that since blacks do not use Reagan Nationa
Airport fountains according to their nunbers in the general popul a-
tion we should order the busing of blacks fromwater fountains where
they are over-represented to those where they are under-represented.

Simlarly, | doubt whether one woul d propose conpelling blacks to
nove from CGeorgia to lowa and the reverse for whites until there was
sonme sort of preconceived notion of what constitutes racial integra-
tion across states.

Gover nnent - subsi di zed Preference | ndul gence

Peopl e do have racial preferences but there is no evidence that
suggests that they will indulge those preferences at any cost.
However, public policy can |lower the cost of preference indul gence,
t hereby gi ving people inducenent to indulge themnore. |In general,
any law that fixes prices |lowers the cost of preference indul gence.

Let us explore a hypothetical and then discuss sone actua
exanpl es.

It is afairly safe prediction that, holding all else constant,
nost people prefer filet mgnon to chuck steak. Wile filet m gnon
Is preferred to chuck steak, chuck steak has no problemselling. It
woul d be a sinple task to get nore people to indulge their prefer-
ences for filet mgnon and di scrim nate agai nst the consunption of
chuck steak. One would only have to fix the price of chuck steak so

that it was equal to or close to the price of filet m gnon.
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Suppose initially chuck steak sold for $4 a pound and fil et
m gnon $10. Even though chuck steak is less-preferred, it sells
because it can offer buyers a “conpensating difference.” That is,
in effect chuck steak offers the buyer $6, the difference in price
between it and filet mignon. It costs buyers $6 to indulge their
preferences for filet mgnon.

However, if it were established by |aw that both filet m gnon
and chuck steak sell for the sane price, say $10 a pound, chuck
steak could not offer a conpensating difference. The cost of
i ndul gi ng one’s preference for filet m gnon would be zero, the
difference in price. A basic postulate of economc theory says that
the I ower the cost indulging one’s preference for an object of
desire, the nore one can expect to see people doing it.

M ni nrum WAge Law

The Fair Labor Standards Act establishes m ni nrum wage, overtine

pay, record-keeping, and child | abor standards affecting workers in
the private sector and in Federal, State, and |ocal governnents.
The current mnimumwage is $5.15 an hour. Wile Congress can
| egi slate that no nmatter whom an enpl oyer hires he nust be paid
$5. 15 an hour, Congress cannot nandate that the value of an em
pl oyee’s hourly output be in fact worth $5.15.

The m ni nrum wage di scrim nates against the |l ess preferred
wor ker. One conponent of being | ess-preferred has to do with worker

productivity. That is, enployers will viewit as a |osing economc
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proposition to hire a worker who is so unfortunate as to have skills
that allow himto produce only $4 worth of value an hour and pay him
$5.15. Another neasure of |ess-preferred froma particular em
pl oyer’s point of view mght be the race of the enployee. If an
enpl oyer is forced to pay $5.15 an hour to no matter whom he hires,
and both an equal ly productive white worker and a bl ack worker show
up for the job, then there is no economc criteria for selection.
Thus, the enployer will use non-economc criteria. One of those
non-economc criteria mght be the race of the enployee. |[If the
enpl oyer prefers white workers to black workers, the cost of indulg-
ing that preference, like in the steak exanple above, wll be zero.
The m ni num wage |law is one of the nost effective tools in the
arsenal of racists everywhere. During South Africa's apartheid era
white workers supported wage regul ation. VWhite unionists "argued
that in absence of statutory m ni num wages, enployers found it
profitable to supplant highly trained (and usually highly paid)
Eur opeans by | ess efficient but cheaper non-whites."* In fact,
"equal pay for equal work" becane the rallying slogan of the white
| abor novenent. Keir Hardie, a British | abor | eader was greeted
with rotten eggs, during his visit to South Africa in 1907, because
he advocated equality between whites and Indians. "He was after-

wards all owed to speak, however, when the workers found that he

“lG V. Doxey, The Industrial Colour Bar in South Africa (Lon-
don: Oxford University Press, 1961), p. 112.
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believed in 'equal pay for equal work' regardl ess of colour or
creed. "%

One South African union | eader |anmented, "There is no job
reservation left in the building industry, and in the circunstances
| support the rate for the job [m ni num wages] as the second best
way of protecting our white artisans."*

When Frederick Creswell becane M nister of Labour, he intro-
duced the Wage Bill of 1925, saying: "If our civilization is going
to subsist we | ook upon it as necessary that our industries should
be gui ded so that they afford any nen desiring to live according to
t he European standards greater opportunities of doing so, and we
must set our face agai nst the encouragenent of enploynent nerely
because it is cheap and the wage unit is |ow "*

The Econom ¢ and Wage Commi ssion of 1925 responded to the Wage
Bill, saying:

Wil e definite exclusion of the Natives fromthe nore
remunerative fields of enploynent by | aw has not been
urged upon us, the sane result would follow a certain
use of the powers of the Wage Board under the Wage

Act of 1925, or of other wage-fixing |egislation.
The nethod would be to fix a mninumrate for an

“2Edwar d Roux, Time Longer Than Rope: A History of the Black
Man's Struggle for Freedomin South Africa(Mdi son, Wsconsin: The
University of Wsconsin Press, 1964), p. 125.

G M E. Leistner and WJ. Breytenbach, The Bl ack Wrker of
South Africa(Pretoria, South Africa: The African Institute, 1975),
p. 28.

““Doxey, The Industrial Colour Bar, p. 155.
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occupation or craft so high that no Native woul d be
likely to be enployed. Even the exceptional Native
whose efficiency would justify his enploynent at the
hi gh rate, would be excluded by the pressure of pub-
l'ic opinion, which nmakes it difficult to retain a
Native in an enploynment nmainly reserved for Europe-
ans.

Sheila T. van der Horst's findings tend to support the Comm s-
sion's conclusions: "Neither the Industrial Conciliation Act nor
the Wage Act permts differential rates to be laid down on the
ground of race. Consequently, where Non-Europeans, in practice
principally the Cape Col oured, are enployed as artisans they are
subject to the sane statutory mninumrates as Europeans. Wage
| egi sl ation of the type has tended to restrict the openings for the
| ess capabl e worknmen and particularly for Non-Europeans as they are
prevented fromoffsetting |ack of skill by accepting | ower wage
rates. "4

In the 1930's white workers approved of the Wage Board's
efforts to extend statutory m ni num wages to nonwhites. Broydell
the Labour Party Mnister for Posts and Tel egraphs, explained that

whites were being ousted fromjobs by "unfair conpetition", particu-

larly by the Indians in Natal. Broydell urged that enployers be

“*Doxey, The Industrial Col our Bar, p. 155.

“®Sheila T. van der Horst, "Labour", in Handbook on Race Rel a-
tions in South Africa, ed., Ellen Hellman (New York: COctagon Books,
1975), pp. 133-34.
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forced to pay Indians the sane wages they pay whites.*

I dentical discrimnatory forces were at work in the US. In
1909, the Brotherhood of Loconotive Firenen called a strike agai nst
the Georgia Railroad. One of their demands called for the conplete
elimnation of blacks fromthe railroad. Instead of elimnation
the arbitration board decided that black firenen, hostlers and
hostl ers' hel pers be paid wages equal to the wages of white nen
doing the sane job. The white unionists were delighted with the
deci sion, saying, "If this course of action is followed by the
conpany and the incentive for enploying the Negro thus renoved, the
strike will not have been in vain.”*

The power of wage regulation to pronote racially discrimnatory
ends is also seen by the fanobus Washi ngt on agreenent between the
Br ot her hood of Railway Trainnmen and the Southern Railroad Associ a-
tion, signed in Washington, D. C in January 1910:

No | arger percentage of Negro firenmen or yardnen will be em

pl oyed in any division or in any yard than was enpl oyed on

January 1, 1910. |If on any roads this percentage is now | arger

than on January 1, 1910, this agreenent does not contenplate

the di scharge of any Negroes to be replaced by whites; but as

vacancies are filled or new nen are enployed, whites are to be
taken until the percentage of January first is again reached.*

“"Merl e Lipton, Capitalismand Apartheid: South Africa,
1910-84 (New Jersey: Rowman & All anheld Publishers, 1985), p. 189.

“8sterling D. Spero and Abram Harris, The Bl ack Worker (New
York: Kenni kat Press, 1931), p. 291.

“Sterling D. Spero and Abram Harris, The Bl ack Worker (New
York: Kenni kat Press, 1931), p. 291.
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That part of the Washi ngton agreenent was foll owed by:
Negroes are not to be enployed as baggagenen, flagnen or yard
forenen, but in any case in which they are now so enpl oyed,
they are not to be discharged to make places for whites, but
when the positions they occupy becone vacant, whites shall be
enpl oyed in their places.®
The Brot herhood of Railway Trainnen, |like their union brothers in
South Africa, recognized that, "Were no difference in the rates of
pay between white and col ored exists, the restrictions as to the
percentage of Negroes to be enpl oyed does not apply.">?

This section of the Washi ngton agreenent reaches the sane
concl usi on reached by South Africa's Mne Wrkers Union in 1919,
when it said:

The real point on that is that whites are bei ng ousted by

colored labour . . . It is now a question of cheap | abour

versus what is called "dear |abor", and we consider we wll
have to ask the conm ssion to use the word "colour” in the
absence of a m ni num wage, but when that [m ni rum wage] is

i ntroduced we believe that nost of the difficulties in regard

to the coloured question will automatically drop out. >
Both the U S. Brotherhood of Railway Trai nmen and the South African
M ne Workers Union recogni zed the power of wage regulations as a
means to acconplish racist goals. They both saw that setting a

fl oor on wages could be nore effective and politically cheaper than

Osterling D. Spero and Abram Harris, The Bl ack Worker (New
York: Kenni kat Press, 1931), p. 291.

*ISterling D. Spero and Abram Harris, The Bl ack Wrker (New
York: Kenni kat Press, 1931), p. 291.

>2Frederick A Johnstone, Cass, Race and Gold: A Study of
Cl ass Relations and Racial Discrimnation in South Africa (London:
Rout | edge & Kegan Paul, 1976), p. 158.
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the inposition of quotas and color bars in part because they are

sel dom seen as racially discrimnatory and hence are nore politi-
cally acceptabl e anong decent people (even anong those victim zed by
it) and |l ess subject to constitutional challenge.

Super M ni num Wages

The Davi s-Bacon Act, witten in 1931, as anended, is still |aw
today. |Its provisions nmandate the paynent of "prevailing" wages for
the various construction trades in all federally financed, or
assi sted, construction contracts. The Secretary of Labor sets the
prevailing wage as the union wage or higher. As such the Davis-
Bacon Act has the sane racial effect that m ni num wages have, al beit
a super-m ni nrum wage.

The desire for the racial effect was expressed by its congres-
sional supporters. Congressman All good sai d:

That contractor has cheap col ored | abor that he transports, and

he puts themin cabins, and it is labor of that sort that is in

conpetition with white |abor throughout the country. >
In support of Senator Bacon's bill, Congressman Upshaw conpl ai ned of
t he "superabundance or | arge aggregation of negro |abor,” which is a

n 54

real problem"you are confronted with in any comrmunity. In

response to Senator Bacon's description of a construction project in

®U. S. Congress, House, Congressional Record, 71st Congress,
3rd Session, 1931, p. 6513.

**Hours of Labor and Wages on Public Wrks, Hearings before the
Commi ttee on Labor, House of Representatives, 69th Congress, 2nd
Sessi on, February 28, 1927, p. 3.
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his district, Representative Upshaw of Georgi a remarked:
You will not think a southern man is nore than human if he
smles over the fact of your reaction to the real problemyou
are confronted with in any community with a superabundance or
aggregation of Negro |abor. >
To whi ch Senator Bacon replied:
| just nentioned the fact because that was the fact in this
particul ar case, but the sanme would be true if you should bring
in alot of Mexican |laborers or if you brought in any non-union
| aborers from any other state.®®
Congressman John J. Cochran of M ssouri echoed simlar sentinents,
sayi ng he had "recei ved nunerous conplaints in recent nonths about
sout hern contractors enploying | ow paid col ored nechanics getting
wor k and bringing the enpl oyees fromthe South. ">
WIlliam G een, president of the AFL, made it clear that what
the union's interests were: "[Clolored | abor is being sought to

denoral i ze wage rates [in Tennessee] .

Ral ph C. Thomas, executive director of the National Association

*Hours of Labor and Wages on Public Wrks, Hearings before the
Commi ttee on Labor, House of Representatives, 69th Congress, 2nd
session, February 28, 1927, p. 3.

*°Hours of Labor and Wages on Public Wrks, Hearings before the
Committee on Labor, House of Representatives, 69th Congress, 2nd
Sessi on, February 28, 1927, p. 3.

®'U.S. Congress, House, Conmittee on Labor. Hearings on H. R
7995 & H R 9232, 71st Congress, 2nd Session, March 6, 1930, pp. 26-
27.

*®\Wages of Laborers and Mechani cs on Public Buildings, Hear-

i ngs, House, Comm ttee on Manufacturers, 71st Congress, 3rd Session,
March 10, 1931, pp. ???2?2??7??
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of Mnority Contractors, |anented that a contractor has "no choice
but to hire skilled tradesnen, the mgjority of which are mpjority
[white]. . . . Davis-Bacon. . . closes the door in such activity in
an i ndustry nost capabl e of enploying the | argest nunbers of mnori-

ties."®

Gover nnment paperwork requirenents for conpliance with the
Davi s- Bacon Act al so hanpers small contractors. Unlike major
contractors, small contractors typically do not have attorneys and
personnel with the expertise necessary for paperwork conpliance.
This confers a conpetitive advantage to larger, and usually union-
i zed, contractors who do have the resources. ®

According to Vedder and Galloway, prior to the enactnent of the
Davi s- Bacon Act, black and white construction unenpl oynent was
simlar. After the enactnent of the Davis-Bacon Act, black unem
pl oyment rose relative to that of whites.®  Vedder and Gal |l oway
al so argue that the period 1930 to 1950 was a period of
unprecedented, rapidly increasing governnent intervention into the
econony. It was during this period that the bulk of |egislation

restraining private wage setting was enacted, such as: the Fair

Labor Standards Act, the Davis-Bacon Act, the Wal sh-Heal ey Act, and

*Testinony by the National Association of Mnority Contrac-
tors, House Subcomm ttee on Labor Standards of the Committee on
Educati on and Labor, Septenber 30, 1986, p. 3.

®patrick Barry, "Congress's Deconstruction Theory," The Wash-
i ngton Monthly (January 1990), pp. 12-13.

®'Ri chard Vedder and Lowel | Galloway, Racial Dinensions of the
Davi s- Bacon Act, Heritage Foundati on (Novenber 1990).
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the National Labor Relations Act. The Social Security Act also
pl ayed a role by forcing enployers to pay a fringe benefit not
previously provided. ®*Vedder and Gall oway al so note that it was
during this period that saw a rapid increase in the black/white
unenpl oynent ratio.

Concl usi ons

In today’s Anerica there is a broad consensus that race-based
discrimnation in many activities is norally offensive and in many
cases rightfully illegal as it should be when there is taxpayer-
based provision of goods and services such as public schools and
universities, libraries, social services and the |like. Even though
peopl e should be free to deal with, or refuse to deal with, anyone
in strictly private matters, there is little evidence that race-
based di scrimnation would be w despread in today’'s Anerica. After
all there is a difference between what people can do and what they
will find it in their interest to do. That this is the case is
suggested by laws that once codified racial discrimnation in the
United States and el sewhere. 1In the U S. there were
anti m scegenation |aws and restrictive covenants. During South
Africa’ s apartheid era there were job reservation | aws and | aws t hat
reserved certain anenities such as theaters, restaurants and hotels

for white use only. One of the first inplications of the existence

®2Ri chard K. Vedder & Lowell E. Galloway, Out of Wrk:
Unenpl oynent and Governnent in Twentieth-Century Arerica (New York
Hol mes & Meier), 1993, pp. 279-80.
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of alawis that not everyone would voluntarily behave according to
the specifications of the law If they would then there would be no
need for the law. After all, there is no law, to the witer’s

know edge, that nmandates that people shall eat or people shall not
toss their weekly earnings onto the street. Wile in both cases
people are free to not eat and they can toss their weekly earnings
onto the street, we need not worry because nost will not find it in
their private interest to do so.

For peopl e concerned about issues dealing with race m ght focus
nore attention on those governnental activities that subsidize
preference indul gence. W have discussed the m ni rum wage | aw and
t he Davi s-Bacon Act, but there are others: such as occupational and
busi ness |icensing | aws, union nonopolies, rent controls, and ot her
| egal restrictions on peaceable, voluntary exchange.
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