TAX PROTEST, “A HOMOSEXUAL,” AND FRIVOLITY:
A DECONSTRUCTIONIST MEDITATION

Anthony C. Infanti*

“Even though a state may recognize a union of two people of the
same sex as a legal marriage for the purposes within that state's
authority, that recognition has no effect for purposes of federal law.
A taxpayer in such arelationship may not claimthe status of amarried
person onthe federal income tax return.”

—The Internal Revenue Service

When | was approached about making a contribution to this symposum, Out of the Closet
and into the Light: The Legal Issues of Sexual Orientation, | wastold that it had beeninspired by
the recent, momentous developments in gay rights.® Sadly, however, | worried that acontribution
discussing tax issues related to sexuad orientation would provide too stark a contrast to the themes
of openness and freedom suggested by thetitle of the symposium. | wasafraid that any contribution
that | might makewould be too somber, because tax isan areawheregay and leshianissuesgenerdly
remain shrouded in darkness forcibly banished to the invisibility of the doset.’

1. Assigtant Professor of Law, Universty of Pittsburgh School of Law.

2. Letter from the Internal RevenueServicetoEugene A Delgaud o, President, Puldic Advacate of the United
States, Inc. (Junel4, 2004), available at http://www.publicadvocateusa.org/news/article.php?article=95 (last visited
July 28, 2004). For reporti ng on the letter, see Allen Kenney, IRS: Joint Filing Not Allowed for Same-Sex Married
Couples, 103 TAX NOTES 1466 (2004).

3. In particular, the U.S. SupremeCourtdedsionin Lawrence v. Texas, 539 U.S. 558 (2003), stri king down
Texas sodomy law, and the Massachusets Supreme Judidal Court decision in Goodridge v. Department of Public
Health, 798 N.E.2d 941 (Mass. 2004), legalizi ng same-sex marriage.

4. See Nancy J. Knauer, Heteronormativity and Federal Tax Policy, 101 W.VA.L.Rev. 129, 134-35 (1998)
(“Critical tax scholarship has made great grides in bringing new per specti ves to bear on issues of tax policy.
Surprisingly absent from this progressive critiquehas been any extended discussion o the heterosexud biasimbedded
in the numerous tax provisions that reference ataxpayer’s marita status. This rel ative silence on matters of sexual
orientati on reinforcestheheteronormative natureof thefederal tax code and necessarily limitsthe degpth of any analysis
of themarital provisions.” (footnote omitted—in the omitted footnote, K nauer cites the work of Patricia Cain as“a
noted excepti on” to the general lack of discussion of gay and leshian issuesin critical tax scholarship); Anthony C.
Infanti, The Internal Revenue Code as Sodomy Statute, 44 SANTA CLARA L. REV. 763, 764 (2004) (noting that the
contributorsto a 1998 sympos um on critical tax theory “primarily focused their attention on critical tax schdarship
exploringissuesrdating to race and gende” and that only ane contributor focused “ a significant amount of attention
on scholarship explaring issuesrelating to sexual orientation”); id. at 782 (“ Thus, na satisfied that amereslap in the
face would keep gay and lesbian couples in the tax closet, Congr ess apparently decided to deal them abody blow [ by
enacting the Defense of Marriage Act, Pub. L. No. 104-199, § 3(a), 110 Stat. 2419 (1996) (codified at 1 U.S.C. § 7
(2004)], that wouldensure thatits hostility is clear and unmistakable.”); id. at 789 (“Their task is not made any easier
by Congress or the Internal Revenue Service. .., both of whom have been conspicuoudly silent on the questi on of how
the tax laws should be applied to gay and lesbian couples.”).
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Indeed, shortly &ter | began working onthis piece, the IRS reaffirmed the invisibility of gay
and lesbian couplesfor U.S. federal tax purposesin aresponseto a letter from a conservative, “ pro-
family” organization that opposes same-sexmarriage?® Inthe wake of the events that led to President
Bush’ sendorsement of a constitutional banon same-sex marriage,” this organization had writtenthe
Commissioner of the IRSto urge him to deter “married” same-sex couples (their quotes, not mine)
from attempting to file joint federal income tax returns.” The organization further urged the
Commissioner to investigate and prosecute any same-sex couples who do attempt to file joint
returns.® Anexcerpt fromthel RSresponsetothisleter serves astheepigraph tothis piece. Inthat

This silence on gay and lesbian issues contributes in part, to the anachronigic and myopic feel of tax. See
Paul L. Caron, Tax Myopia, or Mamas Don t Let Your Babies Grow up to Be Tax Lawyers, 13VA. TAX REv. 517, 518
(1994). AsMichael Livingston has noted:

If tax scholarship lags behind developments in economics and other social sciences, it is aso
frequently behind the curvewithin the legal academy. With its emphasis on neutrality as a policy
goal, and itsfaith in anal ogical reasoning, tax scholarship recallstheworld of the 1950s, when most
legal scholars produced essentially doctrina work and a broad political consensus prevailed
throughout the law schools. The world has changed, but tax has remained behind, resulting in a
scholarship tha isfrequently quaint and isolated even by law school standards. In particular, the
apolitical nature of tax scholarship, while responsible for much of the coheenceand majesty of the
field, seems incressingly out of touch with the remander of the academy.

Michael A. Livingston, Reinventing Tax Scholarship: Lawyers, Economists, and the Role of the Legal Academy, 83
CORNELL L. REV. 365, 383-84 (1998) (footnote omitted).
5. The organization, Public Advocate of the United States, Inc., describes itself in the following terms:

A small but creative band of young conservatives with a network of volunteers, Public
Advocateconfrontsthe liesand di sinfor mati on of the liberal establishment in Washington and the
so-called Homosexual Lobby asit uses federal legislation to create agpedal class of American atthe
expense of thetraditiond family.

Weare. .. Against samesex marriage, for the Boy Soouts, support the traditional marriage
amendment to the U.S. Constitutian, in favor of abolishing the pornographicNational Endovment
for the Artswhi ch uses publi c moni esto sponsor “art”, exposing wastef ul pending and supporting
tax cuts, opposng so-called Gay Rights and homosexual propagandain general. . . .

PuBLIC ADVOCATE OF THE UNITED STATES, PUBLIC ADVOCATE: PROTECTORS OF FATHERHOOD, MOTHERHOOD,
CHILDREN, AND THE AMERICAN FAMILY, at http://www.publicadvocateusa.org/ (last visited July 28, 2004).

6. Preddent Bush only announced his support for a constitutional ban on same-sx marriage after the
Massachusetts Supreme Judicial Court issued a decisi on legalizing same-sex marriage, Goodri dge v. D epartment of
PublicHedth, 798 N.E.2d 941 (2003), andthe City of San Francisco began to i ssue marri age li censes to a del uge of
same-sex couples. Elisabeth Bumiller, Same-Sex Marriage: The President; Bush Backs Ban in Constitution on Gay
Marriage, N.Y. TIMES, Feb. 25, 2004, at A1; Dean E. Murphy, San Francisco Forced to Halt Gay Marriages, N.Y .
TIMES, Mar. 12, 2004, at A1 (The City of San Francisco issued more than 4100 marriage licenses to same-sex couples
beforethe Califarnia Supreme Caurt orderedit to ceaseisauing such licenses, andan additional 2600 couples had made
appointments for a license befare the order was issued. ).

7. Letter from Eugene A. Delgaudio, President, Public Advocate of the United States, Inc. to Mark W.
Eveason, Commisdoner of Internal Revenue, Internal Revenue Service (Apr. 13, 2004), available at
http://www.publicadvocateusa.org/news/article.php?article=89 (last visited Juy 28, 2004).

8.1d.
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excerpt, the IRS reassures the conservativeorganizationthat same-sex coupleslegaly married under
state law “may not claim the gatus of a married person on the federal income tax return.”®

This distur bing correspondence only reinforced theimpression left on me byaset of casesthat
immediately came to mind when | learned of the topic of this symposium. Aswe will see, these
cases'? partially (in both senses of the word) recount the story of Robert Mugller, agay manand “tax
protester” whose story appearsto have gone largely unnoticed by academics.** After muchthought,
and despite my worriesand fears, | decided that a retelling and pondering of Mueller’ sstory would
serve asa particularly gppropriate contributiontothissymposium, because hisstory not only provides
acompelling illustr ation of the forcible closeting of gay and lesbianissues in tax, but aso points us
inthe direction of the next front in the battle for gay rights—a battle that may just allow usto kick
the tax closet door open ard finally |t inthe light.

I. TAX PROTEST

But before we can begin Mudller's story, a bit of a digression is necessary. |n describing
Mueller above, | referred to him asagay man and a“tax protester.” Apparently, | no longer need
to worry about adversely affecting your views of Mudller by referring to him asagay man.* | do,
however, worry that |abeling him a“tax protester” may unwarantedly tant your view of him. In fact,
out of this concern, | have evenhestaed to refer to Mueller asa “tax protester” at all. And, until
now, | have placed this labd in quotation marksin the hope that you will resist the temptation to
allow these words to conjure in your mind the associations that they normally evokewhen you hear
them or read them  So, for the next severd pages, please do methe favor of holding thislabel in
abeyanceinyour mind, and allow meto expanwhy | hesitate to use it.

9. See supra note 2.

10. Mueller v. Commissone, 2001-1 U.S. Tax Cas. (CCH) { 50,25 (7th Cir. 2000); Mueller v.
Commissianer, 82 T.C.M. (CCH) 764 (2001), aff’d, 2002-2 U.S. Tax Cas. (CCH) 1 50,505 (7th Cir. 2002), cert.
denied, 537 U.S. 1003 (2002); Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000), aff’d, 2001-1 U.S. Tax Cas.
(CCH) 150,391 (7th Cir. 2001), cert. denied, 534 U.S. 887 (2001).

11. | cameacrosstwo articles dting Mueller’ stax cases but neithe of them discusses his goryin any depth.
See Michael T. Morleyet al., Emerging Issues in Family Law, 21 YALEL.& PoL’Y Rev. 169, 194 n.200(2003); Sarah
A. Shubert, Comment, Immigration Rights for Same-Sex Partners Under the Permanent Partners Immigration Act,
74 TEMPLE L. REV. 541, 544 n.29, 550 n.89, 559 n.181, 563 n.214, 566-67 (2001).

12. Albright v. Morton, 2004 U.S. Dist. LEXIS 10110, at *1 (D. Mass. May 28, 2004) (“In 2004, a statement
implying that an individual is ahomosexual is hardly capale of a ddamatory meaning.”); see also Gay Libelous No
More?, ADVOCATE, July 6, 2004, at 15 (reporting on this case). Mueller himself noted this in his petitions far writ
of certiorari filed with the U.S. Supreme Court. Petition for Writ of Certiorari, Muell er v. Commissioner, 2002 WL
32135138, at *11 (U.S. Sept. 24, 2002) (No. 02-513) (“Judge Pgak in his decision states’ (petitioner) ishomosexual .’
ThePetitioner has been so identified by manyfederal courts, being nostranger in challenging the stanceof thefederal
government to this group. Twenty years agothis would have been a demeaning accusation. Through the evol ution
of saciety, that means only that petitioner has standing.”); Petition for Writ of Certiorari, Mueller v. Commissioner,
2001 WL 34115848, at *10 (U.S. July 5, 2001) (No. 01-44) (“Judge Laro in his decision sates ‘Petitioner is
homosexual.” Twenty yearsago thi swould have been a demeaning acausation. Through the evolution of scciety, that
means only that petitioner has standing.” ).
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A. The Stigma

Although, technically speaking, quite an appaosite designaion for Mueller, the tax protester
label that | have applied to him may have immediately conjured inyour mind the image of acradkpot,
deadbeat, or charlatan (and, if it didn’t, I'm afraid that I’ ve just now doneit for you).** So tainted
isthe label that Congress has prohibited the | nternal Revenue Service (IRS) from referring to anyone
asan “illegd tax protester” or “any similar desigration.”** As explained by the Treasury | nspector
General for Tax Administration, who is charged with monitoring compliance with this prohibition, *
“[t]he Congress had concernsthat some taxpayers were being pemanently 1abeled and stigmetized
by the [illegd tax protester] designation.”*®

13. E.g., Susan Clary, IRS Says Dentist Evaded Taxes, ORLANDO SENTINEL TRIB., Sept. 21, 1999, at D3;
Terry Horne, Man Loses Home, Freedom for Skipping Taxes, INDIANAPOLISSTAR, Oct. 3, 2000, at 1B; David Cay
Johngon, U.S. Warning to Businesses on Tax Protest, N.Y . TIMES, June 7, 2001, at C1; ThomasK orosec, Businessman
Gets 7 Year Term for Tax Protest, HOUS. CHRON., May 1, 2004, at A33; Torsten Ove, Jurors Hear of Tax Protest; IRS
Says Failure to Pay Deliberate, PITT. POST-GAZETTE, Nov. 19, 2002, & A13;Liz RulliamWedon, Money Talk: The
Federal Government Is Not Amused by Tax Protests, L.A. TIMES, Apr. 7, 2002, § 3, at 3; Tom Zeller, These Artful
Dodgers Doth Protest Too Much, N.Y. TIMES, Apr. 15, 2001, § 4, at 5; see David Lupi-Sher, Antitax Promoters: A
Close-Knit Group Preying on the Gullible, 85 TAX NOTES 1129, 1130(1999) (describing aloose affiliation of extreme
right-wing organi zations as the most i mportant group of tax protesters during the last three decades); Marjorie E.
Kornhauser, For God and Country: Taxing Conscience, 1999 WIS. L. REV. 939, 942 [ hereinafter Karnhauser, Taxing
Conscience] (refaring to this group as “[dtandard tax protesters’); MarjorieE. Kornhauser, Not All Tax Protesters
Are Cheats and Crooks, 85 TAX NOTES 1469 (1999) [ hereinafter Kornhauser, Cheats and Crooks) (responding to Lupi-
Sher's article, but acknowledging that the group of extreme right-wing tax protesters “may be more important
numerically”); ANTI-DEFAMATION LEAGUE, EXTREMISM IN AMERICA: TAX PROTEST MOVEMENT, at
http://www.adl.org/learn/Ext_ US/TPM.asp (lastvidted July28, 2004) (“ Thetax protest movement, ariginating in the
1950s and 1960s, is theoldest right-wing anti-government movement still in existence in theUnited States and one
of themost active. Alongwiththe better-known militia and soveregn citizensmovements, thetax praest movement
is a key component of the strain of extremeright-wing anti-government activism often referred to as the ‘patriot’
movement.”); FINANCIAL AND TAX FRAUD EDUCATION ASSOCIATES, INC., QUATLOOS SCAMS& FRAUDSEXPOSED:
TAX PROTESTORS. at http://www.quatloos.com/Tax_Protestas Page.htm (last visited July 28, 2004).
14, (a) ProHIBITION.—T he dfficersand emp oyeesof thelnternal Revenue Service—
(2) shall not designate taxpayersasillegal tax protesters(or anysimilar
designation); and
(2) in the case o any such des gnation made an or befare thedate of the
enactment of this Act—
(A) shall remove such designation from the individual master
file and
(B) shall disregard any such dedgnation not located in the
individual master file.

Internal Revenue Service Restructuring and Reform Act of 1998, Pub. L. Na 105-206, § 3707, 112 Stat. 685, 778
(1998).

15. 1.R.C. § 7803(d)(1)(A)(Vv) (2004).

16. TREASURY INSPECTOR GEN. FOR TAX ADMIN., DEP'T OF TREASURY, FISCAL YEAR 2004 STATUTORY
AUDIT OF COMPLIANCE WITH LEGAL GUIDELINESPROHIBITING THEUSE OF ILLEGAL TAX PROTESTER AND SIMILAR
DESIGNATIONS (2004), available at http://www.ustreas.gov/tigta/2004reports/200440109fr.html (last visited July 28,
2004).
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That astigmais d@tached to the “tax protester” label may seem odd, giventhat tax revolts and
rebellions have played animportant roleinthe higory of the United States.’” The Boston Tea Party,
Shays Rebellion, the Whiskey Rebellion, and Fries Rebellion were all tax protests.’® Indeed, the
Boston Tea Party and its protest of “taxation without representation” have become iconic symbols
in the United States. For example, to protest itsladk of representaionin Congress the Didrict of
Columbia alows its residents to purchase license plates emblazoned with this dogan,™ and the
Didrid’ s dd egates to the Denocratic National Convention this year replicated the original protest
by dumping tea into Boston harbor.® Y et, despite the storied role of tax rebdlionin U.S. hisory,
it seems that the phrase “tax protester” has come to be associated with an assortment of crackpots,
deadbeats, and charlatanswhowishtotgpintothisnogtalgiain order to legtimize (i) their assault on
government anditsability to imposetaxes, (ii) ther desire Smply toavoid parting with their money,
or (iii) their exploitation of individuals who fall into one or both of the latter two groups.**

17. In the United States, anti-tax sentiments, alongwith anti-government sentiments
generdly, are anintrinsic aspect of American patriotism and naiond charader.
. . . Americans celérate their patriotism and commitment to liberty through
resi stan ce—often violent resistance—to taxes. . . . This patriotic aversion to taxes
hel ps explain why Americans vodferously complain about over-taxation despite
the fact that they are one of the least taxed developed nations.

Given the centraity of tax rebellions in Americas history, it is not
surprising that tax rhetoric is frequent—and frequently heated. It isinextricady
intertwined with America's conception of democracy, often serving as a
“lightening rod” [sic] for palitics.

Marjorie Kornhauser, Legitimacy and the Right of Revolution: The Role of Tax Protests and Anti-Tax Rhetoric in
America, 50 BUFF. L. REv. 819, 824 (2002) (footnotes omitted) [ hereinafter Kornhauser, Anti-Tax Rhetoric]; see also
Christopher S. Jackson, The Inane Gospel of Tax Protest: Resist Rendering unto Caesar—Whatever His Demands,
32 GONz. L. Rev. 291, 294 (1996-97) (“[Justice-based] [t]ax protesters view themsdves as patriats folloving the
standards set by our forefathers.”); Kirk J. Stark, The Right to Vote on Taxes, 96 Nw.U. L. Rev. 191,191 (2001) (“One
cannot study American hi story for long befare notid ng theconspicuousrol eof tax revolts. Time and gain Americans
have turned mutinous against taxes—the Boston Tea Party, Whisky Rebellion, the Depression-era tax strikes. ‘ Tax
revolts,” asone commentator put it, ‘areasAmerican asl776."” (quoting Joseph D. Reid, Jr., Tax Revolts in Historical
Perspective, 32 NAT'L TAX J. 67, 69 (1979)) (footnates omitted)); Lupi-Sher, supra notel3, at1130(“ These promaters
like to refer to themselves as this generation’ s ‘ Founding Fathers,” rebelling against atyrannical govenment. And
they are more than willing to share thdar proprietary information in exchange for money. Through seminars and
conferences, the promoters advertise their wares. They constantly seek funds to defeat the U.S. government.”).

18. See Kornhauser, Anti-Tax Rhetoric, supra note 17, at 840-51; Sark, supra note 17, at 191.

19. Dist. oF CoLUMBIA, MOTOR VEHICLES. TAXATION WITHOUT REPRESENTATION PLATES, at
http://dmv.dc.gov/serv/plates/tax.shtm (last visited July 28, 2004).

20. Brian MadQuarrie, For D.C. Delegates, a Modern Tea Party, BOSTON GLOBE, July 27, 2004, at C4.

21. See supra note 13 and accampanying text.
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1. Crackpots. Theindividualsinthefirst of thesethree groups may be sincereintheir beliefs,
but they are generally viewed asfringeelementsof society who aretrying to make a statement about
the nature of government:

Thereareavariety of direct tax protestsranging from not paying taxes, to threatening
IRS personnel to actual physicd violence against IRS propety or personne.
Motivation for these protests range [sic] from frustration to a sincere belief that the
income tax itself is illegal. Some individuals act alone; others are part of semi-
organized movements. Many of these tax protesters are members or adherents of
radical right wing groups such as the Posse Comitatus, Chrigian Identity, Sovereign
Citizens, the common-law movement, the militia movement, and the Patriot
movement. Some of these areviolent; others nat. All, however, hold similar views
about the size and role of government and its potential for corruption, induding a
commonly held belief that any gover nment beyond the county level isillegitimate and
must beresst ed. The moreextreme groups often formisolaed communiti es conplete
with their own governments, and feel judified in resisting the illegtimate laws of
unconstitutional stat eand federal government s, using armsif necessary. Theseradical
protestorsbelievethat it is they who are the true patriots, tryingto return the country
to its authentic nature.

2. Deadbeats. Thosein the second group are, however, less principled intheir protest; they
just don't seemto like theidea of being told wha to do with their money.? How else would you

22. Kornhauser, Anti-Tax Rhetoric, supra note 17, at 919.

Moreover, some of the protests also contain an element present in other historic tax protests a
complaint not merely againg the aurrent form o theincome tax or theincame tax itself, but against
the justness o all tax and against the right of the government toimpose it. In other words, these
protests concern the nature of the government which in some instances rises to the level of
guegioning the legitimecy o the government itself. Tax is merely one battlefield in the struggle to
define the pditical structure of the government.

1d. at 906-07; Jacksmn, supra note 17, at 293-95 (making a disti nction between those who engage in tax protest for
individual gain and those who engage in tax praest because they are dissatisfied with government); Kornhauser,
Taxing Conscience, supra note 13, at 942-43 (“ Stendard tax pratesters. .. refuseto pay tax because they resent having
to pay so much tax, because they oppose the concept of the State in principle, or because they oppose the particular
government.”); Lupi-Sher, supra note 13, at 1130 (“ Thesecond and moreimportant tax protest group ismostly found
in loosely affiliated extreme right-wing organi zations. This group claims that—based on interpretaionsof the U.S.
Constitution and the Interna Revenue Code—people do not have to pay income taxes.”).

23. Jacksm, supra note 17, at 293-% (making a distinction between thosewho engage in tax protest for
individual gain and those who engage in tax protest because they aredissatisfied with government); Kornhauser,
Taxing Conscience, supra note 13, at 942—43 (“ Standard tax protesters. . . refusetopay tax because they resent having
to pay so much tax, because they oppose the concept of the State in principle, or because they oppose the particular
government.”); Kornhauser, Anti-Tax Rhetoric, supra note 17, at 819 (“* Doyau knowwhat it’ s calledwhen someone
else controls the fruits of your labor. It istax slavery by the government.”” (quating Alan Keyes, candidate fa the
Repulican presidential nomination in 2000)); id. a 821-22 (“Most people never pay their taxesvoluntarily, in the
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describe individuals who buy expensive tax protester books, videos, and other productsin an effort
to avoid the payment of taxes? Consider, for example, those who would purchase a*“ pure trust”
costing as much as$1,000 or an “Untax Package’ costing as much as $2,500, along with those who
would even buy leters (at $50 each) to sendto the IRS when contacted about their “avoided” tax
liabilities®*

3. Charlatans. The last group promotes or foments tax protest by selling ideas and
argumentsthat no tax lawyer would sanction, exploiting and profiting fromthe first group’ s distrust
of government and the second group’ s naiveté.?® Theideas and argumentsthat they peddle(e.g., the
Sixteenth Amendment was not properly ratified, Federal Reserve Notes are not legd tender, only
foreign sourceincome is taxable, or claming to be acitizen of agiven state and not a citizen of the
United States) are so wooden and torturous that they make the hypertextualig drafters of the now
ubiquitous corporate tax shelters seem like purposivists or Eskridgean dynamists.?® The intent of
these argumentsisto undermine (and, insome cases, to annihilate)’’ the author ity of the gover nment
to enact or inpose the incometax (or any other tax).”®

ordinay sense of the word. Rather, they are generally anti-tax, in that they usually would prefer tokeep anyincome
they receivethan pay it to the government in taxes.”).

24, Helen Huntley, Anti-Tax Groups Hit Their Stride, ST. PETERSBURG TIMES, Mar. 24, 1996, at 1H; David
Cay Johnston, The Anti-Tax Man Cometh, N.Y. TIMES, July 5, 1995, at D1; Kathy M. Kristof, Ex-IRS Man Declares
Himself Tax-Exempt, L.A. TIMES, Apr. 4, 2004, at C1; Janet Novadk, Protesters? What Protesters? , FORBES, Mar.
5, 2001, at 122; David Roenzweig, Author, Associates Guilty in Tax Avoidance Scheme, L.A. TIMES, May 4, 2004,
at B5; ANTI-DEFAMATION LEAGUE, supra note 13.

25. Lupi-Sher, supra note 13, at 1130-34; ANTI-DEFAMATION LEAGUE, supra note 13.

26. Purposivism and Eskridgean dynamism aretwo approachesto statutory interpretation. Purposivistsargue
that, when interpreing indvidual provisons within a statutory framework, the meaning or gppli cation of the
provisionsshould bedetermined bylooking tothe purpose or strudure of the statuteasawhde. See Deborah A. Geie,
Interpreting Tax Legislation: The Role of Purpose, 2FLA. TAX REV. 492 passim (1995); see also Michael Livingston,
Practical Reason, “Purposivism,”’ and the Interpretation of Tax Statutes, 51 TAX L. REV. 677 passim (1996)
(discussng Geier's purposivism). Incontrast, the dynamic appr oach to stat utory i nter pretation descri bed by William
Eskridge takes into accaunt “present societal, pditical, and legal context” when interpreting a statute. William N.
Eskridge, Jr., Dynamic Statutory Interpretation, 135 U. PA. L. REV. 1479, 1482-98 (1987). Inthetax literature,
Michael Livingston has advocated the adopti on of Eskridge’s dynamic approach to statutory interpretation (which
Livingston refers to as a “practical reason” approach). Livingston, supra, at 720-24.

27. Kornhauser, Anti-Tax Rhetoric, supra note 17, at 823 (“Fom a practical standpoint, successful anti-tax
rhetoric increases non-compliance with tax laws which in turn can endanger the existence of thestate by strangling
its means of support.”); id. at 827 (“In its most extremeform the [anti-tax] rhetoricoften appearsto attadk not just the
current income tax or the particular politics of the party in power, but tax and government more generally.”).

28. The IRS has on its website a 54-page document debunking the most common argument s directed against
the income tax.  INTERNAL REVENUE SERV., THE TRUTH ABOUT FRIVOLOUS TAX ARGUMENTS, at
http://www.irs.gov/publ/irs-utl/friv_tax.pdf (last visited July 28, 2004); see also Jackson, supra note 17, a& 300-21
(listing and briefly responding to a number of these arguments).
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B. Avoiding the Stigma

But, as Marjorie Kornhauser has so forcefully pointed out, not al tax protesters can be
characterized as crackpots, deadbeats, or charlatans.”® There are other's who do nat readily cometo
mind when you hear or read the words “tax protester,” but who clearly fall withinthe ambit of that
term. What these individuals have in common, and what distingui shes them from the crack pots, the
deadbeats, and the charlatans, isthat they acknowledge the legitimacy of the taxes (particularly the
income tax) enacted by Congress.®*

1. Non-Tax Protest. Some of these people use the tax system as a vehicle for non-tax
proted. Most prominently, this group includes pacifists who, for religious, moral, or ethical
reasons,* do not wish to support war—either directly (through military service) or indirectly (through
financial support).® Thesewar tax protestersfrequently “seek no personal gain fromnot paying their
taxes because they either put their tax money in escrow or donate it to peace-promoting
organizations.”* Some have advocated accommodating thisform of tax protes through thecreation
of a peace tax fund, towhichwar tax protesters could direct their tax paymentsand the proceeds of

29. Kornhauser, Cheats and Crooks, supra note 13; see also Kornhauser, Anti-Tax Rhetoric, supra note 17;
Kornhauser, Taxing Conscience, supra note 13.

30. See Kornhauser, Taxing Conscience, supra note 13, at 960 (“War tax resistas’ legal challengesto the
incometax differ from those of other tax protesters. In contrast to the others, conscientiousobjectorsrarely daim that
the income tax is unconstitutional a otherwise legally illegitimate”); Colleen M. Garrity, Note, The Religious
Freedom Peace Tax Fund Act: Becoming Conscious ofthe Need to Accommodate Conscience, 64 OHI0ST. L.J. 1229,
1229 (2003) (“ Conscientious oljectors to tax, unlike other tax protestors, generally accept thelegd legitimacy of the
income tax.”).

31. Kornhauser, Taxing Conscience, supra hote 13, at 950 (“ Over theyears, however, the Court has broadly
inter preted the religi ous exemption in the draft lawsto cover an indi vidual whose bdl ief isnot only religious, but also
moral and ethical . ... Thisbroad interpretation isin keeping with an expansi on of conscientiousobjection in western
countries, whichtoday largdy stensfrom secular rather thanreligiousbeliefs.”); id. at 987 (“the purpose andint ended
effect [of the peace tax fund bills] has remained the same: to allow taxpayers who are conscientious objectars to pay
their taxes without violating their moral, ethical, and religious beligfs”); Garrity, supra note 30, at 1239 (“Despiteits
apparent plain meaning, the Supreme Court has rul ed that the Act’s exemption applies to both religious and seaular
conscientious okjectors.”).

32. Kornhausa, Taxing Conscience, supra note 13, passim.

33.1d. at 943-44. War tax protedersare avaried group and engagein diffaent strategiesto resist financially
supportingthe military. These strategies indude amongothe's: making “contributions toreligious charitable and
peace organizations’; “livingbelow the taxald e incomelevd”; “joining or forming a suppart group”; “supporting war
tax resistance of others by contributing to atax resisters’ penaltyfund”; “ paying federal incometaxes but writing ‘ paid
under protest on theform”; and “paying the tax due but with a check made out to the Department of Hedth and
Human Services.” Id. at 956-57; see also Garrity, supra note 30, at 1241-42 (“ Canscientious dbjectors voice their
discontent with this use of tax dollars to fund the military in a multitude of ways.”).
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which would only be used to defray the cost of non-military activities of the government.®* Asa
result of the preemptive war on Irag in 2003, interest in war tax protest has recently increased.®

The group of individuals who engagein non-tax protest through the tax system also includes
those pressing daimsfor reparationsfor davery. While the reparationstax credit isgenerally viewed
as a scam,® there are individuals who maintain that they claim the credit in order to protest the
treatment of African-Americans in the United States.*

Inaddition, during the nineteenthcentury, woman suffragists refused to pay taxesinorderto
protest their inability to vote, metaphorically invoking the“no taxati on without representation” slogan
from the Boston Tea Paty.*®

2. Protesting Tax Discrimination. Other individuads acknowledge the | egitimacy of the tax
laws, but protest their application to aspecific group. They seek to highlight and to remedy wrongful
discrimination codified in the Internal Revenue Code (Code) by Congress. The story of Robert
Mueller is the tory of just such atax proteser—which is precisely why | asked your indulgence in
alowing metoexplain why, inthis case, you shouldn’ t immediately associate a pej orati ve connotation
with thislabel. With thisbackground (and hope ully with an open and urtainted mind), wecan now
proceed to condde the gory ofthetax trialsand tribulations(and incarceration) of Robert Mudler,
“a homosexual.”*

II. “A [THE] HOMOSEXUAL”

From 1975 until 1982, Robert Mueller was “in a traditional heterosexual marriage which
alowedthefiling of joint returns and other benefits.”*° After that marriage ended in divorce, Mueller
“ decidedto stop hiding his homosexuality.”* A few years later, angered by the fact that he could not
receive the same tax benefits in a same-sex relationship as he could while maried to his wife,*

34. Kornhauser, Taxing Conscience, supra note 13, at 982-1015; Garrity, supra note 30, at 1248-62;
Kornhauser, Cheats and Crooks, supra note 13. The first peace tax fund bill was introduced in Congress in 1958.
Garrity, supra note 30, at 1244. Others are not, however, quite so approving of war tax resister s and consi der them
to belawbreakers. Shddon S. Cohen, “Good” Protesters Are Still Lawbreakers, 86 TAX NOTES 127 (2000).

35. E.g., Jim Getz, 30-Year Tax Resister Will Refuse to Pay Again, Protesting War in Iraq; Not All Are
Prosecuted, ST. LoOuUIS POST-DISPATCH, Apr. 15, 2003 at B3; Roselyn Tantraphol, Tax Statement: Some War
Protesters Withhold Payments to IRS, HARTFORD COURANT, Apr. 13, 2003, at Al.

36. E.g., WilliamP. Brown, Tax Fraud and Tax Protesters, 33 TAX ADVISER 790 (2002); Justice Department
Files Suit to Stop Slave Reparations Scams; IRS Warns Blacks to Beware, JET, Mar. 25, 2002, at 19; Scam Alert!,
ESsSENCE, Aug. 2002, at 86.

37. See MichelleBoarstein, Va. Man, Daughter Get Prison for Slavery Tax Claim, WASH. POST, Oct. 24,
2003, at A10.

38. Carolyn C. Jones Dollars and Selves: Women’s Tax Criticism and Resistance in the 1870s,1994 U. ILL.
L. Rev. 265, 26869, 275-88.

39. United Satesv. Mueller, 2001-1 U.S. Tax Cas. 150,205 (7th Gir. 2000). Mueller isapparently na alone
in making thistype of praest. Tammye Nash, Lesbian Tells Tax Man to Take a Hike, GAY FIN. NETWORK, Mar. 22,
1999, at http://www.gfn.com/archives/story.phtml?sid=933 (last visited July 28, 2004).

40. Petitioner’s Brief at 4, Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98).

41. Id.

42. There are a number of tax benefits and detriments associated with marriage. See Knauer, supra note 4,
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Mueller ceased filing tax returns and paying taxes as a protest against his being limted to filing atax
return as “single,” no matter what his actual relationship status.** In 1989, Mueller entered into a
relationship with Todd Baes that continued throughout theremaining yearsof thistax protest.*

Mueller continued his protest for a decade; he did not file a tax return again urtil 1996.*
During this period, Mueller worked “as a computer programmer/consultant for various companies
and hospitals,”* earning arelatively comfortable living.*” In 1996, however, the IRS finaly caught
up with Mueller and charged him with three counts of willful failure to file an income tax return.*
Inatrial beforeamagistratejudgein 1997, M udler wasconvicted on dl three counts* and sentenced
to atotal of 13 months imprisonment and one year of supervised release.”*

A. Mueller 1

In 1998, the IRSthen pursued Mueller for the taxesthat he owed for the years 1986 through
1995. Initsnotice of deficiency, the IRS alleged that M uel ler owed more than $249,000 in taxesand

at 160 (“an edimated 60 provisions on the income tax side alon€’ refer to a taxpaye’s marital status). Among the
benefitsare the ability to transfer property between spouseswithout triggering income, estate, or gift tax, I.R.C. 88
1041, 2056, 2523(2004), and theabilityto splitincome between the spousesfor incame tax purposes, id. 8 6013 (i.e,
to obtain what is alloquiallyreferred to as a marriage “bonus,” see infira note82). Among the disadvantagesare the
marriage “penalty,” see infra note82, andthe inability toobtain beneficial results from tr ansactions between spouses,
see, e.g., |.RC. 8 267 (2004) (disallowing loses inaurred in transadionsbetween rel ated parties, includ ng spouses);
id. 8 318(a)(1)(A)(i), - (b) (crossreferendang 88 302, 958(b), and 6038(e)(2)) (attri buting the ownership of stock
between family members, including spouses, for anumber of purposesin the Code—including determining whether
aredemption of stock wil | betreated asadi stri bution or exchange, whether the contr olled foreign corporation regime
will apply to a fareign corparation, and whether certain infor mati on must be furnished to the IRS with respect to a
foreign corporation).

For adiscussion of the oppressi ve nat ure of thefederal treatment of same-sex couples, see Infanti, supra note
4, at 779-804.

43. Petitioner’s Brief at 4, Mueller (15289-98).

44. Id. And this reldionsip appearsto have been a dffiault one—in the sense that Bates (with Mueller’'s
help) appearsto have battl ed adrug problem throughout much, i f not all, of the period that the rel ationship continued.
See id. at 14. Attrial, Muéller indicated that he had suffered a theft loss duri ng one of the year sin which hedid not
fileatax return; Bates had apparently stolen histelevision to feed his drug habit. Transcript of Trial at 33-36, Mueller
(15289-98); see also Mueller, 79 T.C.M. (CCH) at 1888 n.1.

45. See Mueller, 79 T.C.M. (CCH) at 1888; Mueller v. Commissioner, 82 T.C.M. (CCH) 764, 765 (2001).

46. Mueller, 79 T.C.M. (CCH) at 1888.

47. According to the noti ce of deficiency issued by the IRS, Muell er’ s combined em ployee and non-employee
compensati on ranged from alow of $44,090 in 1986 to ahigh of $102,491 in 1991. Petition at schedule 2, Muell er
v. Commissianer, 79T.C.M.(CCH) 1887 (2000) (No. 15289-98). On average, heearned approximately $84,500 each
year during the decack that this partion of the protest continued. 7d.

48. United Statesv. Mueller, 2001-1 U.S.T.C. (CCH) 150,205, at 87,342 (2000); Information, United States
v. Mueller, 96-CR-243 (N.D. Ill. Apr. 10, 1996) (indictingMueller under |.R.C. §7203with resped to calenda years
1989 through 1991).

49. Mueller, 2001-1 U.S.T.C. (CCH) 150,205, at 87,342. 1n 1999, Mueller’ s supervised r elease was revoked
and hewas or dered back to prison for an additional 90 days, because he had violated the terms of his super vised release
by failing to filea U.S fedea income tax return for 1997. Id.
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over $69,000 in pendlties® (with, of course, interest—conpounded daily).>® Mueller promptly
contested the asserted defidencyin Tax Court >

During the course of thisfirst of two Tax Court cases, Mudller made agenera attack on the
marital classifications in the Code. Early on, he stated that his goal was

to extend to the tax laws the definition of family set forth in Braschi v. Stahl
Associates, 74 N.Y.2d 201, 543 N.E.2d 49, 544 N.Y.S.2d 7384 (1989):
A moreredigtic, and certainly equdly valid, view of afamily includes
two adult lifetime partners whose relationship is long-term and
characterized by an emotional and financial commitment and
interdependence.®®

So, whenthe IRS made arequest for admissionsinquiring about Mudler’ smarital gatus, his
relationship with Bates, and whether the two had gpplied for a marriage license from the state of
Illinois, Mueller refused to respond to the request on the ground that

he and the group he belongsto are denied thebenrefits of such a classification. Also,
because of the U.S.’ s stance on gay partners, the Petitioner was denied the sanction
of marriage or apartnership, and, therefore, hisstatusfor the entireperiod inquegion
cannot be judged by whether or not he was “married” >

Asmight be expected, the IRS did not take kindly to Muéller’ srefusa to respond to their request for
admissions, filing a motion with the Tax Court to impose sanctions on Mueller.>® The Tax Court
granted this motion and ordered Mueller’s reponse to the request for admissions stricken as a
sanction.® The court further ordered that al matters set forth in the IRS' request for admissions
would be deemed admitted by Mueller.>’

And Mueller didn’t fair any better at trial. | nthe course of avery short trid,*® most of which
consisted of agive and take concerning the admissibility of exhikitsinto evidence,* Judge Laro made

50. Mueller, 79 T.C.M. (CCH) 1887, 1888 (2000).

51.1.R.C. 886601, 6622 (2004). Mueller was assessad apenalty for failureto file areturn under § 6651(a)(1)
aswell as a penalty far underpayment of estimated taxes under § 6654. Interest on the pendlty for failureto filea
return accrues beginning on the date when the return was required to be filed. Id. 8 6601(6)(2)(B). Interest on the
penalty for underpayment of estimated taxes only accrues from the date o the noticeand demand therefor, and only
if that penalty is nhot paid within twenty-one calendar days (reduced to ten calendar days under certain circumstances)
from the date of the noticeand demand. Id. § 6601(€)(2)(A).

52. Petition, Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98).

53. Petitioner’ s Response to Requed for Admissionsat 2, Mueller (15289-98).

54.1d. a 3.

55. Regpondent’ sMation to Impose Sanctians, Mueller (15289-98).

56. Order on Motion tolmpose Sanctions Mueller (15289-98).

57.1d.

58. Transcript of Trial at 1 (indicating that thetrial beganat 9:30 a.m.), 44 (indicating that thetrial concluded
at 10:32 am.), Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98).

59. Id. at 8-33.
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it dbundantly clear that he was not receptiveto Mueller’ s challengeto the tax laws. Hetold Mueller
that the “court only interprets existing law,” and admonished him not to make arguments about
changing the law “[b]ecausg frarkly, it's not anything | can relate to.”®

Unsurprigngly, Judge Laro issued an opinion sustaining the |RS' proposed deficiencies and
pendties® In his opinion, Judge Laro immediately desexualized Mueller’ s challenge to the Code's
discrimination against gay and lesbian couples:

Petitioner’s sole dlam inthiscaseis that he should be accorded married, rather than
single, filing status on his tax returns for the years 1989 to 1995. Petitioner does not
clam to have ever been married. Rather petitioner arguesthat he had an “economic
partnership” with his roommate and that he was uncongtitutionaly denied the
opportunity to file ajoint tax return with him inrecognition of such partnership.®

The purposefulness of this desexudization was made clear |aer in the opinion when Judge Laro
stated that “[p] etitioner claims discrimination not as a homosexual but as a person who sharesassts
and income with someonewho isnot his legal spouse. Petitioner therefore places himself in aclass
that includes nonmarried couples of the opposte sex, family members, and friends.”®® Having
desexualized the issue presented to the court, Judge Laro quiteeasily dismissed what he interpreted
asanew gloss on anold equal protection challenge to the marital classfications inthe Code.*

While taking the gay issue off of thetable may have made Judge L aro fed more comfortable
and may have allowed him more easily to render his dedsoninfavor of the RS, Judge L aro engaged
inafar lessthanchaitable reading of the recordinMudler’s case. In fact, the recordisreplete with
referencesto the Code’ sdiscriminatory treatment of gay and lesbiancouples—aswell astoMueller’s
self-described “civil disobedience” to bring this issue to light so that it might be addressed in the
appropriate forum.* In closing, Judge Laro made anod to these references and told Mudler that if
he wished to petition for redress of any discrimination in the Code against gays and lesbians, such a
petition would have to be addressed to Congress:

While petitioner makesseveral argumentson policy and sociological grounds, in the
face of the cases cited above to the contrary, they have no legal bearing on the issues

60. Id. at 41.

61. Mueller v. Commissioner, 79 T.C.M. (CCH) 1887, 1890 (2000).

62. Id. at 1888 (emphasis added). For a discusson of the general desexualization of gay and leshian
relationshipsfor U.S. federal tax purposes, see Infanti, supra note 4, at 783-88.

63. Mueller, 79 T.C.M. (CCH) at 1889.

64. Id. at 1889-90.

65. Petitioner’s Brief at 15, Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98); e.g.,
Petitioner’ s Respanse to Motion to Impose Sanctions Mueller (15289-98) (indicating that Mueller felt that the courts,
and not the legislature, were the appropriate place to challenge the tax treatment of gay and lesbian couples);
Petitioner’ sResponseto Request for Admissions, Mueller (15289-98) (discussed in the text above); Transcript of Trial
at 15-24, 28-33, Mueller (15289-98) (attempting to introduce into evidence various exhibits concerning the tax
treatment of gayand leshian couples); see also Brief for Petitioner a 10, Mud ler v. Commi ssioner, 82 T.C.M. (CCH)
764 (2001) (No. 4743-00) (discussing Judge Laro’ smisinterpretation); Transcript of Trial at 2526, Mueller (4743-00)
(same).
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inthiscase. Whether policy cond derations warrart narrowing of the gap betweenthe
tax treatment of married taxpayers and homosexual and other nonmarried economic
partners is for Congress to determine in light of al the relevant legidative
considerations.®

The Seventh Circuit Court of Appeals affirmed Judge Laro’s decision in an urnpublished
order.®” The Seventh Circuit reiter ated its decision in previous casesthat the marital classifications
in the Code do not violate the Congtitution,® and it declined to address Mueller’s chalenge to the
federal Defense of Marriage Act® (DOMA) because that law “was not in effect during the 10-year
period for which Mueler was assessed deficiencies””® The Seventh Circuit also indicated that
Mueller had not rebutted the presurmption of correctness enjoyed by the IRS' notice of deficiency;
his evidence* discussing the g atus of homosexudsin various countries.. . . did not establish that the
Commissioner erred in computing the deficiencies.””* The court concluded by stating that Mueller’s
“testimony only reenforced the appro priateness of the deficiencies and additions because he admitted
earning substantial incomeduring the relevant tax years.. . . but filing no returns” "

B. Mueller 11

In 1996, Mueller changed his method of protest. In that year, he did file a tax return—a
return that he had completed jointly with his partner, Todd Bates. Onthereturn, Mudler lised his
name first and Bates' name second, striking out the word “spouse” where it appeared in the label
block of the return.” Mudler marked filing status 2 (“M arried filingjoint return”),™ but “ struck out
the word ‘Married on that line so that it read ‘filing joint return’ instead of ‘Married filing joint
return’.”” Mueller claimed an exemption for a “spouse” on line 6b of the return, and claimed a
standard deduction* based upon his claimed filing status of ‘filing joint return.’” ® Mueller also used
the married filing jointly tax rate schedule.” He had Batessignthe return on the line below his name,
but again struck out the word “ spouse” in the signature block.™

66. Mueller, 79 T.C.M. (CCH) at 1890.

67. Mueller v. Commissioner, 2001-1 U.S.T.C. (CCH) 50,390 (2001).

68. Id.

69. Defenseof Marriage Ad, Pub. L. No. 104-199, § 3(a), 110 Stat. 2419, 2419 (1996) (codified at 1 U.S.C.
87).

70. Mueller, 2001-1 U.S.T.C. (CCH) 1 50,390.

71.1d.

72.1d.

73. Muéller v. Commissioner, 82 T.C.M. (CCH) 764, 765 (2001).

74. INTERNAL REVENUE SERV., DEP'T OF TREASURY, FORM 1040: U.S. INDIVIDUAL INCOME TAX RETURN
1 (1996), available at http://www.irs.gov/publ/irs-96/f1040.pdf (last visited July 28, 2004).

75. Mueller, 82 T.C.M. (CCH) at 765.

76. 1d.

77.1d.

78. 1d.
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Initsnotice of deficiency, the IRS asserted adeficiency of $8,712 intax.” This deficiency
wasdueto (i) the reclassification of certain wageincomeassdf- employment income (with a resulting
liabil ity for self-employment tax), (ii) the determ nationthat Mueller was only entitled to the standard
deductionfor singles, and (iii) the determ nation that Mueller was required to use thetax table for
singlesin computing histax.®* Mueller's tax had been reduced by filing jointly because Bates was
unemployedin 19968 Had they been adlowedtofilea joint return, they would have benefittedfrom
amarriage “bonus,”® saving $1,897 in additional taxes.®

Having learned from hisprior experience in the Tax Court (when Judge Laro misconstrued
the argument that hewas making), Mueller was much more specific, careful, and direct in fashioning
the question that he wished the court to address in this case. In contesting the deficiency proposed
by the RS, Mueller made a direct challenge to the constitutionality of DOMA, which wasinforce
during his1996 taxable year and provided that:

In determning the meaning of any Act of Congress, or of any ruling, regul&ion, or
interpretationof the various administrative bureausand agencies of the United States,
the word “marriage” meansonly alegal union between one manand one woman as
husband and wife, and the word “ spouse” refers only to a person of the opposite sex
who is a husband or awife?®

Mueller chdlenged the constitutionality of DOMA on a number of grounds, including equal

protection, due process, separation of church and state, and the prohibition on crud and unusual
punishment ®

79.1d.

80. Id. Mueller was allowed the benefit of the claimed exemption for Bates; however, it was classified asa
dependency exemption rather than a spousal exemption. Id.

81. Transcript of Tria at 15, Mueller v. Commissioner, 82 T.C.M. (CCH) 764 (2001) (No. 4743-00).

82. As explained by Dorahy Brown:

A marriage penalty occurs whenever a couplepays higher federal income taxesas a result of their
marriage than they would pay ifthey remained singleand filed individual returns. A marriage bonus
occurs whenever acoupl e pays lower federal incame taxes as areault of marriage than they would
pay if they remained singleand filed individual reurns. Marriagepenaltiesare the greates where
thereare two wage earners; marriagebonusesare thegreatest where thereis only ane wage earner.

Dorathy A. Brown, The Marriage Bonus/Penalty in Black and White, 65 U. CIN. L. REv. 787,787 (1997). A leading
treatise adds that, “ because the rate brackets for a marri ed couple filing jointly are less than twice as wide as those .
.. for unmarried persons, many couples pay moretaxes than they would if they could file asunmarri ed persons. These
‘marriage penalties aregreatest for spouseswhose incomes are equal and decline and eventually become ‘marriage
bonuses’ asspouses’ incomes becomemoreunequal.” 4 BoRISI. BITTKER& LAWRENCELOKKEN, FEDERAL TAXATION
OF INCOME, ESTATESAND GIFTS 1 111.3.2, at S111-43 (3rd ed. Supp. 2002 ).

83. Brief for Appelles at 8, 20, Mueller v. Commissioner, 2002-2 U.S.T.C. (CCH) 150,505 (2002) (No. 02-
1189).

84. Defenseof Marriage Ad, Pub. L. No. 104-199, § 3(g), 110 Stat. 2419, 2419(1996) (codified at 1 U.S.C.
§7).

85. Brief for Appelleeat 9-10, Mueller (02-1189).
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Mueller’ ssecond Tax Court case was heard by Special Trial Judge Pajak, who proved more
sympathetic to Mueller’ s cause thanJudge Laro had been. Infact, a trid, Judge Pajak told Mueller,
“I'm very sympathetic to your case.”® Nevertheless, Judge Pajak ultimately sustained the IRS'
proposed deficiency. Judge Pgjak’ s thinking was foreshadowed by the commentsthat followed his
statement at trial in support of Mudler’scause: “I think theré smerit init [i.e.,, Mueller’s case], but
| think you're in the wrong forum. Thisis a statutory court. We can only do what the laws say we
can do.”®

Asmertioned above, in anattempt to avoid the m scondruction of hisarguments by a second
Tax Court judge, Mueller had been more specific in fashioning the question that he wished the court
to address. But by solving one problem, Mueller had created another. In his opinion, Judge Pagjak
held that DOMA wasiirrelevant to Mueller’ scase. 1n 1996, no state recognized same-sex marriage.
Asaresult, Mueller was unable to marry Bates before the close of his 1996 taxable yea.*® Because
Mueller was not married to Bates at any time during 1996, DOMA’s redefinition of marriage as a
union between a man and a woman “effect[ed] no change in the law otherwise applicable in this
Case.”89

Then, completdy ignoring the fact that he was actually incorporating DOMA-type
discrimination into the Code by relying on state law to define “marriage,”* Judge Pgjak quickly
concludedthat Mueller’ sfederal taxfiling statusfor 1996 wassingle, and he reaffirmed JudgeLaro’s
earlier conclusion that the marital classifications in the Code do not violate the Constitution.* Judge
Pgak closad his discussion of Mueller’ s challenge with the same advice that Judge Laro had given:

86. Transcript of Trial at 12, Mueller v. Commissioner, 82 T.C.M. (CCH) 764 (2001) (No. 4743-00).

87. 1d.; see also id. at 19 (“What the Court will tel you ultimately is that you'll probably have to goto
Congress, and there are congressmen who are sympathetic to your position.”).

88. The deerminaion whether ataxpayer is married is general ly made at the close of the taxpayer’ staxable
year. |.R.C. § 7703(a) (2004).

89. Mueller v. Commissioner, 82 T.C.M. (CCH) 764, 766 (2001).

90. Absent the application of DOMA, whether a taxpayer is married for federal income tax purposesis
determined under state law. Boyter v. Canmisdoner, 668 F.2d 1382, 1385 (4th Cir. 1981) (“We agree with the
government’ s argument that under thelnternd Revenue Code afederal courtisbound by statelaw rather than federal
law when atempting tocongrue marital gatus™). During1996, Mueller livedin I1linoisand Washington. Transcript
of Trial at 34-35, Mueller (4743-00). Duringthat year, Illinois enacted astatutory prohibition on same-sex marriage.
750 ILL. CoMP. STAT. 5/212(a)(5) (2004) (effective May 24, 1996). Although Washingtan did nat enadt its gatutary
prohibition on same-2x marriage until 1998, WAsH. Rev. CODE § 26.04.020(1)(c) (2004) (effective June 11, 1998),
the Washington Court of Appeals had held more than two decades earlier that same-sex marriage is not aut horized
under the Washington mar riage statutes. Singer v. Hara, 522 P.2d 1187 (Wash. Ct. App. 1974).

In petitioning the Supreme Caurt for review of his case, Muelle noted this problem as well:

Judge Pgjak ruled that homosexualsin the Untied Statescan only use single o head of household
status when it comes to taxation, while heterosexuds have severd additiond options Bath the
respondent and the Court dte the fact that the Peitioner was not married, knowing full well that
such a status is not available to homosexuals. The Retitioner statesthat becausethe status isnot
available de facto disaimination isbeing used to suppart the decigon.

Petition far Writ of Certiorari, Mueller v. Canmissioner, 2002 WL 32135138, at *3 (U.S. Sept. 24, 2002) (No. 02-
513).
91. Mueller, 82 T.C.M. (CCH) at 766.
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InMueller I, the Tax Court also observed that whether policy considerationswarrant
narrowing of the gap between thetax treatment of married taxpayers and homosexual
and other nonmarried economic partnersis for Congressto determine in light of all
relevant legislative congderaions. We agree with all of these statemerts which
answer petitioner’s pertinent contentions. 2

The Seventh Circuit again affirmed the Tax Court’ sdecisonin an unpublished order.® Like
Judge Pgjak, the Seventh Circuit decided that “the constitutionality of the Defense of Marriage Act
[was] irrelevant” to Mueller's cae.* Also like Judge Pgjak, the Seventh Circuit then completely
ignored itsincorporation of DOM A-type discrimination into the Code when it held that Mueller's
federal tax filing status for 1996 was single®> The Seventh Circuit concluded its order with the
following warning: “Weremind Mr. Mud ler once again that despite his personal dissati S action with
the current tax laws, he doesnot havelicense to ignore them. We also warn Mr. Mudller that if he
contirues to file frivolous tax appeals he faces the possibility of sanctions”

III. FRIVOLITY
A. The “Force” of Etymology

Frivolous? The Seventh Circuit’ sintert in choosing thisrather harsh and derogatory label
is unmistakable.”” Although the word “frivolous’ enjoys more than one meaning,” its meaning is
clear when used as a legal term of at: “Ladking alegal bass or legal merit; not serious; not
reasonably purposeful.”® By labeling Mueller's arguments in both of his Tax Court cases
“frivolous”'® the Seventh Circuit tainted Mueller sprotest inprecisdy thefashionthat | assduoudy
tried to avoid & the outset of this piece. They branded Mueller as some sort of a crackpot whose
arguments aren’t even worth considering. This alowed the court to shove Mueller out of the

92. Id.

93. Mueller v. Commissioner, 2002-2 U.S.T.C. (CCH) 50,505 (2002).

94. 1d.

95. /d.

96. Id.

97. And a choice it was—the IRS did not even menti on the word frivolous once in its bri ef to the Seventh
Circuit. See Brief for Appellee, Mudler v. Commissioner, 2002-2 U.S.T.C. (CCH) 1 50,505 (2002) (No. 02-1189).
Furthermore, the docke for thisappeal , which is available at http://www.ca7.uscourts.gov/dkt.htm (last visited July
28, 2004) , mak es no menti on of the IRS having filed a separate mation, asrequired by FED. R. ApPp. P. 38, requesting
that sanctions be impaosed on Mueller for having filed a frivol aus appeal.

98. See 4 OXFORD ENGLISH DICTIONARY 556 (1978).

99. BLACK'SLAW DICTIONARY 677 (7th ed. 1999); see also, e.g., Berkson v. Gulevsky, 362 F.3d 961, 964
(7th Cir. 2004) (“An appedl is frivd ouswhen the appellant' s argumentsare utterly meritlessand have no conceivable
chance of success.”); Mars Seel Corp.v. Cont’| Bank N.A., 880 F.2d 928, 938 (7th Cir. 1989) (en banc) (“ An appeal
is ‘frivolous’ when the result is foreordained by the lack of substance to the appellant’s arguments.”).

100. Note that the word “appeals’ in the last sentence of the quoted language in the text aboveis plural and
that the word “continues’ in that same sentence gives the impression that the conduct is ongoing.

101. See supra Part |.
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courthouse and dam the door shut behind him. The sound of the slamming door can be heard inthe
threat to impose sanctions on Mueller'®>—athreat that effectively forecloses the possibility of any
future challenges by Mueller to the congtitutionality of the Code' s discrimination against gay and
lesbian couples.

The violent imagery of Mueller being shoved out of the courthouse and having the door
slammed shut behind himisadually quite apposite here, becausethe word“frivolous’ etymologicaly
implies the application of force'®® It has been suggested that the word “frivolous’ was probably
borrowed from the Latinword fiivolus (meaning silly, empty, or trifling)."* The Latin fiivolus, in
turn, isadiminutive of al ost adjective frivos (meaning brokenor crunbled), which was derived from
the verb fiiare (meaningto break, rub away, or crumbe).’®®

By labeling Mueller s arguments “frivolous,” the Seventh Circuit applied force to those
arguments, attempting to crumble them in their hands.!® At the same time, the court clearly
attempted to break Mueller’ s spirit, to discourage and dishearten him, to dissuade him from making
future challenges to the constitutionality of the disarimination against gay and lesbian couples that
Congress has embedded in the Code. And in applying thisforceto crumble and to break, the court
attempted to rub away, to erase the specter of Muedler (both past and present) from ther
consciousness, because they didn’'t want to be reminded of Mueller or of the arguments that he was
making. They justified this erasure—the effad ng of their very discusson of Mueller’scasefromthe
official public record”—Dby stating that his arguments were not even worth taking the time to
consider. But, despite the court’s best efforts, a trace of Mueller remains. arecord where we can
bear witnessagainto Mueller’ sefforts to raise awar enessof awrong and to have that wrong rectified
by the government that committed it.

102. Fep. R. App. P. 38.

103. For other applicati ons of deconstructive etymological anaysis, see JACQUESDERRIDA, ARCHIVEFEVER:
A FREUDIAN IMPRESSION (EricPrenowitztrans., 1995) (deconstructing the concept of archiving through an exploration
of the etymology of theword “archive”); J. M. Balkin, Tradition, Betrayal, and the Politics of Deconstruction, 11
CARDOZO L. ReV. 1613, 1619-25 (1990) (deconstructi ng Justice Scalia' s and Justice Brennan’ s opini onsin Michael
H.v. GeraldD., 491 U.S 110 (1989), by exploring the etymological link between the words tr adition (which Justice
Scaliacites and rdiesuponin his gpinion) and betrayal (which iswhat Justice Brennan essentially accuses Justice
Scalia of doing to prior precedents)).

For a description of other deconstrudionist techniques and their goplication to thelaw, seeJ. M. Balkin,
Deconstructive Practice and Legal Theory, 96 YALE L.J. 743 (1987).

104. THE BARNHART CONCISE DICTIONARY OF ETYMOLOGY 300 (Robert K. Barnhart ed. 1995); ONLINE
ETYMOLOGY DICTIONARY, at http://www.etymonline.com (last visited July 28, 2004).

105. THE BARNHART CONCISE DICTIONARY OF ETYMOLOGY 300 (Robert K. Barnhart ed. 1995); ONLINE
ETYMOLOGY DICTIONARY, at http://www.etymonline.com (last visited July 28, 2004).

106. For a deconstruction of the hierarchica opposition of justified/unjustified force in law, see Jacques
Derrida, Force of Law: The “Mystical Foundation of Authority,” in DECONSTRUCTION AND THE POSSIBILITY OF
JusTICE 3, 5-6, 13-14 (Mary Quaintance trans., Drucilla Cornell et a. eds., 1992).

107. Neither of the orders issued by the Seventh Circut in Muelle’s appeals from the Tax Cout were
offidally published. The court issued both as “unpullished orders,” which means that they cannot be dted or used as
precedent in the Seventh Circuit. 7TH CIR. R. 53; see also Petition far Writ of Certiorari, Mueller v. Commissioner,
2002 WL 32135138, at *i (U.S. Sept. 24, 2002) (No. 02-513) (“The Court of Appealsthen appli ed rule 42(b) and (c)
[sic] to suppress publication of the case and its decision.”); Petition for Writ of Certiorari, Mudler v. Commissioner,
2001 WL 34115848, at *i, *3, *10 (U.S. Jduly 5, 2001) (No 01-44) (same).
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This application of force by the court is designedto banish gays andlesbiansto thecloset, to
make theminvisible, to silence them—and is by no means ananomaly intax. The open discomfort
at dealing with gay and leshian issues inthe tax laws can also be seenin the actions of Congress and
the IRS:

In defining marriage for purposes of federal law, DOMA makes no explicit mention
of gay and leshian couples—even though itspurpose is to brand them inferior. Its
condemnationof homosexual ity comesinstead by impli cationandthrough expl anation
in committee reports that few will ever read. This discomfort at officialy and
prominently acknowledging the existence of gay and lesbian couples can adso be
detected in the noticeal e failure of Congressand the IRS to address the application
of the Code to gay and lesbian couples. It canadditiorally be detected in the need to
shoe-horn gay and leshian couples into desexudized tax categories (e.g., donor-
donee, busness partnes, or enployer-employee) a odds with the redity of ther
relationships. Relationships between gay men and lesbians are apparently so
repugnant that they cannot be acknowledged as such; instead, they must either be
ignored or reshaped into more acceptable, and less loathsome, molds.*®

A concerted, for cible silencing of gay and lesbian dissent manifestsitself in the microcoam of
Mudler'scase. After | spent aday inthe Tax Court public filesroom reading through the records
of Mudler's two Tax Court cases, | was able to see a common thread running through his
submissions to the court: Mueller fdt that a wrong was being doneto gays and lesbians, and he
wanted to bring that wrongtotheattention of the gppropriate authorities sothat it could berectified.
Mueller had spent years publicly protesting the treatment of gay and lesbian couples under the
Code—fedling so strongly about the issue that he was willing to spend thirteen monthsin prison

so he could place these issues before the federal Courts [sic]. He could have had
probationif hewould just do as he wastold, but he viewsthisas achanceto help the
next generation. [He] believes the issues presented to the federal Courts[sic] to be
valid Constitutional [sic] questions. His civil disobedience wasjustified to serve as
an opportunity for change, to present issuesthat need to be addressed to the forums
that can address the issues.'®

In bringing thisissueout into the open, Mueller wasengagingin “protest” in the etymological sense
of that word. The verb “to protest” comes from the Latin protestari, which mears to “declare
publicly, testify, protest (pro- forth, before, pro- + testari tedtify, from testis witness).”**® Mueller
was declaring publicly, testifying about the discrimination that he and others had suffered under the
Code. Yet, despite hisplaintive tesimony, Mudler was turned avay (literdly or figuraively) each

108. Infanti, supra note 4, at 802—03 (footnote amitted).

109. Petitioner’s Brief at 16, Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98).

110. THE BARNHART CONCISE DICTIONARY OF ETYMOLOGY 611 (Robert K. Barnhart ed. 1995); ONLINE
ETYMOLOGY DICTIONARY, at http://www.etymonline.com (last visited July 28, 2004).
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time; he kept asking where he should go to press his case, but everyone’ sanswer seemed to be* not
here.”

Mueller had thought about going to Congress, but, givenits overt hotility toward gay and
lesbian couples,*** he knew that it would not be receptive to his arguments.™? He asked the IRS to
recognize his relationship with Bates, but wastold that if he wanted to be atest case he would need
to get into the court system and seek change there.'* In his ariminal tax casg Mueller pressed his
clam that the discrimination against gays and lesians in the Code violaed a number of rights
guaranteed to him by the U.S. Congtitution.*** But the Department of Justice attorneys who were
prosecuting him argued that acriminal trid was likewise not the appropriate forum for his protest;
they contended that Mueller should seek therdlief that he desired in acivil tax case.™> When Mueller
findly made it into the Tax Court, he met with varying levd sof receptivity to hisarguments, but, in
the end, wastold by two different judgesthat civil court was not theright forum for his protest either
and that he should petition Congressfor redress—the same Congress that he had earlier concluded
it would be pointless to approach. Then, to make surethat Mudller could in no way misunderstand
his being rebuffed, the Seventh Circuit |abeled his arguments frivolous and told him not to darken
their door again.

Viewed from this perspective, Muelle’s story is both frustrating and depressing. After
reading through Muedler’sTax Court files, | felt acloud of despondency settle al around measl was
gtting in the airport waiting for my flight home. 1 could only imagine how discouraged and
disheartened Mueller must have felt after engaging in this long and ultimately futile search for
someone to hear his protest and to rectify the wrong that wasbeing dore to him and Bates—and
every other gay and leshian couplein the United States. Mueller’ sstory alnost makesyoufed asif
all of the advances in gay rightsover the past several decades—advances that have hel ped to move
gay and leshian issues out of the closet and into the light—have had no effect upon those who make,
enforce, or interpret the federal tax laws.

B. The Frivolity of “Frivolousness”

Almost—nbut not quite. Thisconcerted application of forceis, in fact, areaction to these very
advances. Without the advances and Mueller’ s attempt at furthering them, there would be no need
for areactionary application of force Thus, once we recognize the force being applied against
Mueller, we can see nore clearly the two opposing forces at work in his case: aforce attempting to
effect change and aforce attermpting to resist change. Through the smple expedient of this shift in

111. The enadment of DOMA isa prime example of this hostility. See Infanti, supra note 4, at 780-83.

112. See, e.g., Trial Memorandum for Petitioner at 2—4, Mueller v. Commissioner, 82 T.C.M. (CCH) 764
(2001) (No. 4743-00); Brief for Petitioner at 7-9, Mueller (4743-00); Petitioner’s Brid at 15, Mueller (15289-98);
Petitioner’ s Responseto Mation to Impose Sanction at 2, Mueller (15289-98).

113. See Transcript of Trial at 17—19, Mueller (4743-00); Petitioner’ sResponseto Motion to Impose Sanction
at attachment V, Mueller (15289-98).

114. Motion to Dismiss Indictment and to Dedare 26 USC 7203 Uncaonstitutiond as Applied to Defendant
at 1-2, United States v. Mueller, 96-CR-243 (N.D. Ill. Nov. 19, 1996).

115. See Government’ s Responseto Defendant’ sMotion to Dismissat 2—4, United States v. Mueller, 96-CR-
243 (N.D. lll. Nov. 19, 1996); Transcript of Trial at 15-16, Mueller (4743-00).
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context, we can begin to see Muelle’ s story in an entirely different light. No longer mired in a
narrow, oppressive tax perspective,"'® we can see Mudler’s struggle from awider, more hopeful
perspective that embraces theentire gay rightsmovement.™” And, in this different light, we will see
the Seventh Circuit’s words turned on ther head, reveding just how very frivolous the court’s
attempt to disparage Mueller’s argumerts was. '

1. A Wider Perspective: Human Rights. 1nhissubmissions, Mueller repeatedly claimed that
the Code’ s discriminatory treatment of gay and lesbian couples constitutes a violation of human
rights."*® However, none of the courts that heard Mueller's tax cases ever addressed thisissue.
Nonetheless, we will briefly explore the treatment of sexual orientation disarimination as a human
rights issue because it is an integral part of the progressive force that opposes and resists the
reactionary force tha Congress, the IRS the Tax Court, andthe Seventh Circuit dl brought to bear
against Mueller.

a. European Court of Human Rights. More than twenty years ago, the European
Court of Human Right s(ECH R) began the “ development of international humanrightslaw inthearea
of gay and leshian sexuality” *° by holding that Northern Irdand’s sodomy laws viol ated article8 of
the Convention for the Protection of Human Rights and Fundamertal Freedoms (Convertion).**
Article 8 of the Convention provides that “[e]veryone has the right to respect for his private and
family life, hishome and his correspondence.”*?* In the late 1980s and early 1990s, the ECHR
reaffirmed its inter pretation of article 8 in finding that the sodomy laws of Ireland and Cyprus also
violated the Convention.'?

116. See supra note 4.

117. Muelle mentioned thiswider pespectivein his petitionstothe SupremeCourtfor review d theSeventh
Circuit's decisions. “Thisis not aunique issue for the United States of America. Thisisan issue that much of the
worldis starting to deal with.” Petition for Writ of Certiorari, Mueller v. Commissioner, 2002 WL 32135138, at *12
(U.S. Sept. 24, 2002) (No. 02-513); see also Petition for Writ of Certiorari, Mueller v. Commissioner, 2001 WL
34115848, at *10 (U.S. July 5, 2001) (No. 01-44) (same).

118. Mudl er hi msdlf turned the Seventh Cir cuit’ swords back on the government: “Thislaw [i.e., DOMA]
would be cansidered frivolaus if it were na for the discrimination behind its enactment.” Ptition for Writ of
Certiorari, Mueller v. Commissioner, 2002 WL 32135138, at* 12 (U.S. Sept. 24, 2002) (No. 02-513); see also Petition
for Writ of Certiorari, Mueller v. Commissioner, 2001 WL 34115848, at * 10 (U.S. July 5, 2001) (No. 01-44) (same).

119. Petitionfa Writ of Certiorari, Mudler v. Commissianer, 2002 WL 32135138, at *i, *4, *12 (U.S. Sept.
24, 2002) (No. 02-513); Petition for Writ of Certiorari, Mueller v. Commissioner, 2001 WL 34115848, at *i, *3, * 10
(U.S. duly 5,2001) (No. 01-44); Transcript of Trial at 6, 16, Mueller v. Commissioner, 82 T.C.M. (CCH) 764 (2001)
(No. 4743-00); Petitioner’s Brief at 15, Mueller v. Commissioner, 79 T.C.M. (CCH) 1887 (2000) (No. 15289-98).

120. Kristen L. Walker, Evolving Human Rights Norms Around Sexuality, 6 ILSA J. INT'L & COMP. L. 343,
344 (2000).

121. Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (ser. A), 4 Eur. H.R. Rep. 149 (1981).

122. Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, art. 8(1), 213
U.N.T.S. 222, 230.

123. Modinosv. Cyprus, 259 Eur. Ct.H.R. (ser. A ), 16 Eur. H.R. Rep. 485 (1993); Norrisv.Ireland, 142Eur.
Ct. H.R. (ser. A), 13 Eur. H.R. Rep. 186 (1988).
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Even though not dl of the ECHR’s decisons over the past twenty years concerning sexual
orientation and gender identity have been positive,’** commerntators have noted that the ECHR has
become “increas ngly receptive to human rights claims brought by lesbian and gay applicants’ since
the late 1990s."** For exanple, the ECHR has hdd that:

° Employing different ages of consent for heterosexua and homosexua relations
violated article 14 of the Convention (taken in conjunction with article 8 of the
Convertion).'®® Article 14 providesthat “[t]he enjoyment of therightsand freedoms
set forth in [the] Convention shall be secured without discrimination on any ground
such as sex . . . or other status.”**

o The United Kingdom’ sban ongays and leshiansservinginthemilitary violated article
8 of the Convention.'®

° A Portuguese gppelate court violated article 14 of the Convention (taken in
conjunctionwith article 8 of the Convention) when it overturned a lower court ruling
awarding custody of ayoung girl to her father because of his sexua orientation.'®

° The criminalization of homosexual relations between more than two men in private
violated article 8 of the Convention.**

° The failure legally to recognize the reassigned sx of a post-operative transsexual
violated article 8 of the Convention. The ECHR further held that the individual’s
inability to marry someone of the sex opposite her reassigned sx violated article 12
of the Convention,™** which provides that “[m]en and women of marriageable age
have the right to marry and to found a family, according to the national laws
governing the exercise of this right.” %

124. Walke, supra note 120, at 344.

125. LaurenceR. Hdfer, International Decision: Salgueiro da Silva Mouta v. Portugal, 95 AM. J. INT'L L.
422, 422 (2001); see also Recent Developments in International Law, 26 N.Y.U. REV. L. & Soc. CHANGE 169, 185
(2000/2001) (comments of Kristen Walker).

126. BB v. United Kingdom (Application No. 53760/00), available at
http://www.echr.coe.int/Eng/Judgments.htm (last visited July 28, 2004); L & V v. Austria, 36 Eur. H.R. Rep. 55
(2003); SL v. Audtria, 37 Eur. H.R. Rep. 39 (2003). Each of these decisions relied upon Sutherland v. United
Kingdom, an unreported 1997 decision of the Eurgoean Human Rights Commission in which a vidation of the
Convention was found in the United Kingdom’s use of different ages o consent far heterosexual and homosexual
relations. See Walker, supra note 120, at 344 & n.5.

127. Convention, supra note 122, art. 14, 213 U.N.T.S. at 232.

128. Lustig-Prean & Beckett v. United Kingdam, 29 Eur. H.R Rep. 548(1999); Smith & Grady v. United
Kingdom, 29 Eur. H.R. Rep. 493 (1999).

129. Salgueiro da Silva Moutav. Portugal, 31 Eur. H.R. Rep. 47 (1999).

130. ADT v. United Kingdom, 31 Eur. H.R. Rep. 33 (2000).

131. Goodwin v. United Kingdom, 35 Eur. H.R. Rep. 18 (2002).

132. Convention, supra note 122, art. 12, 213 U.N.T.S. at 232.
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° An Audrian Supreme Court decision denying the surviving member of a same-sex
couple the benefit of arent law, which permitted surviving life companionsto succeed
to decedent companions tenancies, violated article 14 of the Convention (taken in
conjunctionwith aticle 8).**

b. U.N. Human Rights Committee. The United Nations Human Rights Committee
has on several occasions considered the gpplication of the Internationa Covenant on Civil and
Political Rights (ICCPR) to sexua orientaion discrimination.”* In 1994, the Human Rights
Committee found that Tasmania s sodomy law violated the right of privacy embodied in article 17
of the ICCPR.™ In that decision, the Human Rights Committee also noted that thereferencesto
“sex” in articles 2 and 26 of the ICCPR, which guarantee equal protection of the lav without regard
to status, include sexud orientation within their ambit.®*®* The Human Rights Committee later
reaffirmed this interpretation of article 26 of the ICCPR in another case brought against Australia.
In that case, the Human Rights Committee held that Austraia' s denia of pension benefits to the
surviving same-sex patner of aveteran violated article 26 wher e those same benefits would have

133. Karner v. Austria, 38 Eur. H.R. Rep. 24 (2003).

134. International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171.

In contrast to the Convention, the United Statesisaparty to the ICCPR. However, the United Statesr atified
the covenant subject to a declaration that the covenant’s operative provisions would not be self-executing, which
effectively prevents an adion from being brought under the ICCPR in U.S. courts until such time as implementing
legislation is enacted. 138 CONG. REC. S4781-83; see RESTATEMENT (THIRD) OF FOREIGN RELATIONSLAW OF THE
UNITED STATES § 111(3) & cmt. h (1987) (explaining the difference between <lf-executing and non-self-executing
treaties); see also, e.g., Sosav. Alvarez-Machain, 2004 U.S. LEXIS 4763, at *63to*64 (U.S. June 29, 2004) (“Several
times, indeed, the Senate has expressly declined to give the federa courts the task of interpreting and applying
international human rights law, as when its ratification of the International Covenant on Civil and Political Rights
dedared that the substantive provisions of the document were not self-executing.”); Hain v. Gibsn, 287 F.3d 1224,
1243 (10th Gr. 2002), cert. denied, 537 U.S 1173 (2003) (“it isclear that the ICCPRis not binding on the federal
courts”); De La Rosa v. United States, 32 F.3d 8, 10 n.1 (1st Cir. 1994) (per curiam), cert. denied, 514 U.S. 1049
(1995) (“Appellants’ contention that ther right to vae in the presidential dection isseaured by Article25 of the
International Covenant on Civil and Political Rights .. . . is without merit. Even if Artide 25 could be read toimply
such aright, Articles 1 through 27 of the Covenant were not self-executing . . . and could not thereforegive rise to
privately enforceable rights under United States law.”); Gerald L. Neuman, The Uses of Intemational Law in
Constitutional Interpretation, 98 AM. J. INT'L L. 82, 86 & n.26 (2004) (* For severd human rights treaties[including
the ICCPR], the United States has accompanied its ratification with a declaration of non-self-executing character,
thereby limiting the role of the domestic courts in treaty enforcement.”).

Inaddition, the United States has not ratified the gotional protocd to the | CCPRthat woud allowthe Human
Rights Committee to accept individual complaints concerning U.S. compliance with the ICCPR. Optiond Protocol
to the International Covenant on Civil and Politi cal Rights, Dec. 16, 1966, 999 U.N.T.S. 302; OFFICE OF THE U.N.
HiGH COMM’R ON HUMAN RIGHTS, STATUS OF RATIFICATIONS OF THE PRINCIPAL INTERNATIONAL HUMAN RIGHTS
TREATIES (June 9, 2004), available at http://www.unhchr.ch/pdf/report.pdf (last visited July 28, 2004).

135. Toonen v. Australia, UN. Human Rights Comm., Communication No. 488/1992, Doc. No.
CCPR/C/50/D/488/1992 (Apr. 4, 1994).

136. Id.
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been provided to the surviving opposite-sex partner of a veteran (whether or not the two had been
married).**’

In a case brought against New Zealand, the Human Rights Committee held that the ICCPR
does not obligae states tha have ratified the treaty to extend the right to marry to same-sex
couples.®® This interpretation was based on the language of article 23(2) of the ICCPR, which
guarantees “[t]he right of men and women of marriageable age to mary.”** The Human Rights
Committee noted that, in contrast to the other provisons of the ICCPR, aticle 23(2) “isthe only
substantive provision in the [ICCPR] which defines aright using the term * men and women’, rather
than ‘every human being, ‘everyone’ and‘all persons'.”** Two members of the committee wrote
an opinion concurring in this interpretation of the ICCPR, but concomitantly issued the following
warning:

Asto the Committe€ sunanimousview that it cannot findaviolationof article
26, either, in the non-recognition as marriage of the same-sex relationships between
the authors, we wish to add a few observations. This conclusion should not be read
asagenera statement that differential treatment between married couplesand same-
sex couples not allowed under thelaw to marry would never amount to aviolationof
aticle 26. Onthecontrary, the Committee’ s jurisprudence supports the position that
suchdifferentiationmay very well, depending on the circumstances of aconcrete case,
amount to prohibited discrimination.

Contrarytow hat was asserted by the State party . . ., it isthe established view
of the Committee that the prohibition against discrimination on grounds of “sex” in
article 26 comprises dso discrimination based on sexud orientation. And when the
Committee has held that certain differences in the treatment of married couples and
unmarried heterosexual coupleswere based on reasonable and objective criteriaand
hence not discriminatory, the rationale of this approach was in the ability of the
couplesinquedionto choose whether to marry or not to marry, with al theentailing
consequences. No such possibility of choice existsfor same-sex couplesin countries
where the law does not allow for same-sex marriage or other type of recognized
same-sex partnershipwith consequences similarto or identical withthoseof marriage.
Therefore, adend of certanrightsor benefits to same-sex couplesthat are available
to married couples may amount to discrimnation prohibited under article 26, unless
otherwise justified on reasonable and objectivecriteria*

137. Young v. Australia, U.N. Human Rights Comm., Communication No. 941/2000, Doc. No.
CCPR/C/78/D/941/2000 (Sept. 18, 2003).

138. Joslin v. Newv Zealand, U.N. Human Rights Comm., Canmunication No. 902/1999, Doc. No.
CCPR/C/75/D/902/1999 (July 30, 2002).

139. ICCPR, supra note 134, art. 23(2), 999 U.N.T.S. at 179.

140. Joslin, supra note 138, 1 8.2

141. Id. app. (footnotes omitted).
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2. A Wider Perspective: Constitutional Rights. This"very strong international trend towards
treating sexual orientation as a suspect classification under . . . human rights treaties’ > has now
begun to affect the decisions of U.S. courts. In Lawrence v. Texas,**® more than twenty years after
the ECHR decision in Dudgeon and some nine years after the Human Rights Committee’ sdecision
in Toonen, the U.S. Supreme Court finally overruled Bowers v. Hardwick*** and struck down Texas
sodomy law on the ground that it violated the right to liberty guarant eed by the Due Process Clause
of the Fourteenth Amendment to the U.S. Congtitution. Notably, in reaching its decision in
Lawrence, the Supreme Court specifically referredtotheECHR andit sdecisonin the Dudgeon case:

The sweeping references by Chief Justice Burger [in Bowers] to the history
of Western civilization and to Judeo-Christianmoral and ethical standardsdid not take
account of other authorities pointing in an opposite diredion. . . .

Of even more importance, almost five years before Bowers was decided the
European Court of Human Rights considered a case with pardlds to Bowers andto
today’s case. An adult male resident in Northern Ireland alleged he was apracticing
homosexual who desired to engage in consensual homosexual conduct. The laws of
Northern Ireland forbade himthat right. He alleged that he had been questioned, his
home had been searched, and he feared criminal prosecution. The court held that the
lawsproscribing the condud were invdid under theEuropean Convention on Human
Rights. Dudgeon v United Kingdom . . . . Authoritative in all courtries thet are
membersof the Courcil of Europe (21 nations then, 45 nations Now), the decision is
at odds with the premise in Bowersthat the claim put forward was insubstantial in
our Western civilization.**

AsHarold Hongju Koh hasnoted, “[d] espite nearly ahalf century of coexistence between the
United Stat es Supreme Court and the [ECHR], Lawrence wasthefirst U.S. SupremeCourt mgjority
opinion ever to cite an ECHR judgment in thetext of its opinion”** A few pages later, the Court
again referred to international human rights law:

To the extert Bowers relied on vaues we share with a wider civilization, it
should be noted that the reasoning and holding in Bowers have been rejected
elsewhere. The European Court of Human Rights has followed not Bowers but its
own decisionin Dudgeon v United Kingdom. . . . Modinos v Cyprus, 259 Eur. Ct. H.

142. Robert Wintemute, The Massachusetts Same-Sex Marriage Case: Could Decisions from Canada,
Europe, and South Africa Help the SJC?, 38 NEW ENG. L. REV. 505, 506 (2004).

143. 539 U.S. 558, 525 (2004).

144. 478 U.S. 186 (1986).

145. Lawrence, 539 U.S. at 572—73 (emphasis added).

146. Hardd Hongju Koh, International Law as Part of Our Law, 98 AM. J. INT'L L. 43, 50 (2004); see also
Roger P. Alfard, Federal Courts, International Tribunals, and the Continuum of Deference: A Postscript on Lawrence
v. Texas, 44 VA. J. INT'L L. 913, 915 (2004) (in referring to the Lawrence case, stating that, “[f]or the first timein
hi sory, amajorityof theSupremeCourt hasrelied on aninternational tribuna decisiontointerpretindividua liberties
embodied in the U.S. Constitution”).
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R. (1993); Norris V Ireland, 142 Eur. Ct. H. R. (1988). Other nations, too, have
taken action consistent withan afirmati onof the protected ri ght of homosexual adults
to engage in intimate, consensud conduct. See Brief for Mary Robinson et a. as
Amici Curiae 11-12. The right the petitioners seek in this case has been accepted as
an integral part of human freedom in many other countries. There has been no
showing that in this country the governmertal interest in circumscribing personal
choice is somehow more legitimate or urgent.**’

In this passage, the Court cited the pagesin Mary Robinson’s amicus brief that refer to the Human
Rights Committee’ 1994 decision in Toonen (finding that Tasmania s sodomy law violated article
17 of the ICCPR) and to the action taken by Australia to implement the committee' s decision.**®

Several yearsbefore Lawrence, the Supreme Court had already eroded the force of Bowers
whenit decided Romer v. Evans.™ In Romer, the Court struck down an anti-gay amendment to the
Colorado Constitution (commonly referred to as*“ Amendmert 2”) on the ground that it violated the
Equal Protection Clause of the U.S. Condtitution.™ Amendment 2 prohikited “all legidative,
executiveor judicial action at any level of state or loca government designedto protect . . . gaysand
lesbians.”**! The Court found that Colorado had “ classified homosexuals. . . to make themunequal
to everyone se,” essentialy rendering gaysand leshians “ stranger[s] to itslaws”**? The Court held
that Amendment 2 could not evenwithstand the lenient rational bag stest:

First, the amendment has the peauliar property of imposng a broad and
undifferentiated disability on a single named group, an exceptional and, as we shall
explain, invalid formof legislation. Second, itssheer breadth is so d scontinuous with
the reasons offered for it that the amendment seems inexplicable by anything but
animus toward the dass it affects it lacksa rational relationship to legitimate date
interests.*

3. A Wider Perspective: The States and Same-Sex Marriage. Inthe wake of Romer and
Lawrence, many opponents of same-sex marriage now fear (and many proponents of same-sex
marriage now hope) that one of the Court’s next stepsin the gay rights area will be to strike down
prohibitions against same-sex marri age on constitutional grounds.™* Over the past decade, there has
been movement among the several states toward recognizing the fact that same-sex couples in the

147. Lawrence, 539 U.S. at 576-77.

148. Koh, supra note 146, at 50; Neuman, supra note 134, at 89-90.

149. Romer v. Evans, 517 U.S. 620 (1996).

150. Id. at 623.

151. Id. at 624.

152. Id. at 635.

153. Id. at 632.

154.F.g., Lawrencev. Texas, 539U.S. 558, 586605 (2004) (Sclia, J., disenting); Ridhard Lessner, Judicial
Tyranny, WASH. TIMES, Aug. 10, 2003, at B4; William Safire, The Bedroom Door, N.Y . TIMES, June 30, 2003, at A21;
David G. Savage Ruling Seen as Precursor to Same-Sex Marrages, L.A. TIMES, June 28, 2003, pt. 1 a 21; Cheryl
Wetzstan, Gay “Marriages” Ahead,; Debate Stirs in the States, WASH. TIMES, July 13, 2003, at Al.
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United States are not afforded the same possibility of recognition through marriage as are
heterosexud couples. This movement has primarily taken place in state courts,™ and has resulted
in a patchwork of different types (and levels) of recognition for same-sex couples’*

The movement beganin 1993 withthe Hawaii Supreme Court’ sdecisionin Baehr v. Lewin.*
Inthat case, aplurdity of the court found that Hawaii’s marriage laws discriminated on the basis of
sex by limiting the issuance of marriage licenses to opposite-sex couples.*® The court held this
disrimination to be a presumptive violation of the Equd Protection Clause of the Hawaii
Constitution—a presumption that the state could rebut only by showing that (i) the sex-based
classificationin the statute was justified by a compelling sate interest and (i) “the statute isnarrowly
drawn to avoid umecessary abridgmerts of . . . constitutional rights.”**° After a hearing on remand,
thetrial court found that the state could not meet this heavy burden, and therefore held that Hawalii’s
marriage laws violated the Equal Protection Clause of the Hawaii Constitution.'®

While an apped was pending before the Hawaii Supreme Court, the state constitution was
amended in 1998 to empower the statelegislatureto limit marriage to opposite-sex couples.’®* In
December 1999, the Hawai Supreme Court took judicia notice of this amendment to the
congtitution, and held that the anendment validated Hawaii’ s marriage laws*“ by taking the staute
out of the ambit of the equa protection clause of the Hawaii Congtitution, at least insofar as the
statute, both on itsface and as applied, purported to limit accessto the marital statusto opposite-sex
couples.”*®? |t isworth noting that even though same-sex marriageswere never legdized in Hawaii,
the state legislature did pass a law dlowing any two persons legally prohibited from marrying
(including, but not limitedto, same-sex couples) to register as* reciprocal beneficiaries” astatusthat
allowsthe pair to obtana limited number of rights and benefits accorded to married couples under
Hawaii law.'*

155. Exceptionsinclude Californiaand New Jasey, which have both enacted domestic partnership registries.
Beginning January 1, 2005, the rights and benefits of marriage are being extended to California domestic partners.
2003 Cal. Legis. Sav. ch. 421, § 4 (West) (to becodified at CAL. FAM. CODE §297.5). Itisworth noting that the New
Jersey Domestic Partner ship Act, 2003 N.J. Sess. Law Serv. ch. 246 (West), which does not provide the full panoply
of right sand benefit saccorded tomar ried coupl es, see Editorial, Still Not First-Class Citizens, STAR-LEDGER (Newark,
N.J.), July 8, 2004, at 18, was enacted while a court challenge to the New Jersey marriage lawswas pending. See
Plaintiffs-Appdlants’ Bridf at 3—4 & 45 n.10, Lewis V. Harris, No. A-2244-3T5 (N.J. May 6, 2004), available at
http://www.lambdalegal .org/binary-data/LAMBDA PDF/pdf/281.pdf (last visited July 28, 2004). The New Jersey
domestic partnership ad went into effect on July 10, 2004. Peggy O Crowley, Gay Pairs Set to Party as Domestic
Partners, STAR-LEDGER (Newark, N.J.), Juy 9, 2004, at 17; Katie Wang, United They Stand, Under New
Law—Up to 700 Same-Sex Jersey Couples Register as Domestic Partners on Act’s First Day, July 11, 2004, at 23.

156. For adesaription of thedifficult planning issuesthat arise asaresult of this patchwork, seeJill Schachner
Chanen, The Changing Face of Gay Legal Issues, 90 A.B.A. J. 47 (2004).

157. 852 P.2d 44 (Haw. 1993).

158. Id. at 64.

159. Id. at 67.

160. Baehr v. Miike, CIV No. 91-1394, 1996 WL 694235 (Haw. Cir. Ct. Dec. 3, 1996).

161. HAw. CONST. art. I, § 23.

162. Baehr v. Anderson, 1999 Haw. LEXIS 391, at *6 (Haw. Dec. 9, 1999).

163. Act 383, 1997 Haw. Sess Laws 383. Like the amendment to the Hawaii Constitution, this law was
passed whilethe Baehr case was pending and was an effort to “derail[]” that case. Susan Essoyan, Domestic-Partner
Law a Bust, L.A. TIMES, Dec. 23, 1997, at A5; see also Bettina Boxall, 4 New Era Set to Begin in Benefits for Gay
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Smilarly, an Alaska tria court held in 1998 that “marriage, i.e., the recognition of one's
choice of a life partner, is a fundamental right.”*** Accordingly, in the court’s view, limiting the
issuance of marriage licensesto opposite-sex coupl es raised the specter of aviolation of boththeright
to privacy and the right to equal protection of the law found in the Alaska Constitution.'®
Accordingly, the trial court held that the state would be required to show a compelling interest
justifying the abridgment of these constitutionally protected rights.’® However, before a hearing
could be held to determine whether the state could make this showing, the Alaska Constitution was
amended to limit marriage to opposite-sex couples.*®

In 1999, the Vermont Supreme Court held that the exclusion of same-sex couples from the
rights and berefits attendant to marriage violated the Common Benefits Clause of the Vernont
Congtitution.*® Thisclauseprovides*[t]hat government is, or ought to be, i nstituted for the common
berefit, protection, and security of the people, nation, or community, and not for the particular
emolument or advantage of any single person, family, or set of persons who are a part only of that
community.”*®® Becausethe court held only that “plaintiffs are entitled under Chapter I, Article 7,
of the Vermont Congtitution to obtain the same benefits and protections afforded by Vermont law
to married opposite-sex couples,” it left opento the state | egisl ature the choice of affording same-sex
couples either the right to marry or some other recognition of their relationships that would offer
them the benefitsand pr otections accorded to married couples.*™ Inthe end, the Vermont legisl ature
chose to enact a civil union law that affords same-sex couples all of the benefits and protections
associated with marriage.*™

Most recently, in 2003, the M assachusetts Supreme Judicial Court held that excluding same-
sex couples from access to civil marriage violates both the due process and equd protection
guarantees in the Massachusetts Congtitution.*”? To remedy this violation, the court reformulated
“civil marriage to mean the voluntary union of two persons as spouses, to the exclusion of al others.
This reformul ation redresse[ d] the plaintiffs’ constitutional injury and further[ed] theaim of marriage
to promote stable, exclusive relaionships.””® Thecourt then sayed its judgment for 180 days “to
permit the Legidature to take such action as it may deem appropriate in light of [the court’s]
opinion.”*™

During this 180-day period, the M assachusetts Senate submitted a question to the Supreme
Judicial Court, asking it whether the enactment of alaw prohibiting same- sex couplesfrom marrying

Couples, L.A. TIMES, July 7, 1997, at A3.
164. Brause v. Bureau of Vital Statistics, 1998 WL 88743, at *1 (Alaska Super. Ct. Feb. 27, 1998).
165. Id. at *3 10 *6.
166. Id. at *6.
167. ALASKA CONST. art. |, § 25.
168. Baker v. Vermont, 744 A.2d 864, 877-86 (Vt. 1999).
169. VT. CoNsT. ch. |, art. 7.
170. Baker, 744 A.2d at 886-87.
171. VT. STAT. ANN. tit. 15, § 1204 (2004).
172. Goodridge v. Dep't o Pub. Health, 798 N.E.2d 941, 960-68 (Mass. 2003).
173. Id. at 9609.
174. Id. at 970.
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but allowing them to form civil unionswould satisfy the constitutional concernsraised by the court
initsopinion.” Thecourt answered that it would not:

The same defects of rationality evident in the marriage ban considered in Goodridge
areevident in, if not exaggerated by, Senate No. 2175. Segregating same-sex unions
fromopposite-sex unions cannot possibly be held rationally to advance or “preserve”
what we stated in Goodridge were the Commonwedth's legitimate interests in
procregtion, child rearing, and the conservation of resources. . . . Because the
proposed law by its express terms forbids same-sex couples entry into civil marriage,
it continues to relegate same-sex couples to a different status. The holding in
Goodridge, by which we are bound, is that group classifications based on
unsupportable diginctions, such as tha embodied in the proposed hill, are invalid
under the Massachusetts Constitution. The history of our nation has demonstrated
that separateis seldom, if ever, equd.*™

On May 17, 2004, the first same-sex couples were legally married in Massachusetts.'”’

4. The Unbounded Text. AsJacques Daridahasstated, “il n'y a pas de hors-texte.”*™ This
statement, whichhasbeentranslated as“ [t/ here is nothing outside of the text,” " meansthat relevant
interpretational context isboundless.’® |nponderingMudler’sstory, it istowardthis boundlessness
that wehavenat urally beenled. By recognizing and tracing theoutlinesof the force behind thewords
of the Seventh Circuit, we have been abde to leave behind a bounded, myopic view of the text of
Mueller’s civil tax cases and to move instead toward an unbounded view that infuses the Seventh
Circuit’s words with new meaning.

The Seventh Circuit warned M ueller that “if hecontinues to filefirivolous tax appeals, hefaces
the possibility of sanctions.”*®" These “frivolous’ argumerts challenged the sexual orientation
discrimination that had been tacitly present in the Code for decades—until Congress made its
disariminaory intent explicit in 1996 by enacting DOMA.*#? But how frivolous do these arguments
really seem whenwe consider themagainst the background of the expanded horizon sketched above?

175. Opinions of the Justices to the Senate, 802 N.E.2d 565, 566 (2004).

176. Id. at 569.

177. Pam Belluck, Hundreds of Same-Sex Couples Wed in Massachusetts, N.Y . TIMES, May 18, 2004, at A1.

178. JACQUES DERRIDA, OF GRAMMATOLOGY 158 (Gayatri Chakravorty Spivak trans., 1997).

179. Id. Literally, this statement is translated as “thereis no outside-text.” Id.

180. See Vivian GrosswaldCurran, Deconstruction ,Structuralism, Antisemitism and the Law, 36 B.C.L.REV.
1, 17 (1994).

181. Mueller v. Commissioner, 2002-2 U.S.T.C. (CCH) 50,505 (2002) (emphasis added).

182. Petitionfor Writ of Certiorari, Mueller v. Commissioner, 2002 WL 32135138, at *7(U.S. Sept. 24, 2002)
(No. 02-513) (“Congress felt bold enough to cadify dscrimination against homosexuals in 1996 wi th the Defense of
Marriage Act. Thediscrimination has been present for many years, but it has seldom been so openly demonstr ated
asin 1996.”); Petition for Writ of Certiorari, Mueller v. Commissioner, 2001 WL 34115848, at *6 (U.S. July 5, 2001)
(No. 01-44) (same); see also Infanti, supra note 4, at 78083 (describing this move from latent to patent hostility).
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Boththe ECHR and the Human RightsCommittee have strong recordsof acknowledging and
rectifying sexual orientation discriminaion asa human rights matter.*®* Importantly, anumber of
these dedisons directly address theissue of according legal recognition to same-sex couples.’® In
Romer and Lawrence, the U.S. Supreme Court also acknowledged and rectified sexud orientation
discrimination as a constitutional matter.®® In Lawrence, the Court even referred, explicitly or
implicitly, to decisions of the ECHR and the Human Rights Committeein reachingitsown decision.*®
Inthe wake of Lawrence, many opponentsof same-sex marriage now fear (and many proporentsof
same-sex marriage now hope) that one of the Court’ s next stepsin the gayrightsareawill beto strike
down prohibitions against same-sex marriage.”®” These fears (and hopes) are stoked by the growing
recogrition that excluding same-sex couples from the benefits and protections associated with
marriage is unjustified and unjustifiable®® Court decisions in Hawaii, Alaska, Vermont, and
Massachusetts have al found that prohibitions againgt same-sex marriage violae provisions in ther
statecongtitutions.’® To rectify thisdiscrimination, Hawai permitssame-sex couplesto register as
reciprocal beneficiaries, Vermont alows same-sex couples to enter into civil unions, and
Massachusetts permits same-sex couples to marry. In addition, the California and New Jersey
legidatures have each enacted statut esallowing same-sex couplesto register asdomestic partners.*®

Thesedecisions and developments, manyof whichoccurred before the Seventh Circuit i ssued
either of itsopinionsin Mueller’ scivil tax cases, underminethat court’ sbald assertion that Mueller’s
argumentswere“frivolous.” Withcourtsat all levels—international, national, and stat e—recognizing
and rectifying instances of what can only be described as pervasive sexual orientation discrimination,
how can it be meritless to ask a court to recognize and rectify the sexual orientation discrimination
that exists inthe federd tax laws? Obvioudy, like the court in Bowers v. Hardwick, the judges on
the Seventh Circuit (and, for that matter, inthe Tax Court) chose to turn a blind eye to the world
around them. To paaphrase the Supreme Court in Lawrence, these numerous decisons and
developmentsin gay rights over more than two decades are at odds with the Seventh Circuit's
premisethat the daims put forward by Mudler wereinsubstantial.**

183. See supra Part I11.B.1.

184. E.g., Karner v. Austria, 38 Eur. H.R. Rep. 24 (2003) (affording benefits of rent law to surviving member
of a same-sex couple); Goodwin v. United Kingdam, 35 Eu. H.R Rep. 18 (2002) (affording recognition to the
reassigned sex of atranssexud); Y aungv. Australia, U.N. Human Ri ghts Comm., Communication No. 941/2000, Doc.
No. CCPR/C/78/D/941/2000 (Sept. 18, 2003) (affording pension benefits tosurviving member of a same-sex couple);
Joslin v. New Zealand, app, U.N. Human Rights Comm., Communication No. 902/1999, Doc. No.
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treatment of same-sex couplescannot constitute a violation of the ICCPR).
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and recognitions of marriage.” Nat'| Gay & Leshian Task Farce, Recent National Polls on Same-Sex Marriage and
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visited July 28, 2004).

189. See supra Part 111.B.3.
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191. See supra note 145 and accampanying text.
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Oncewe abandon the court’ s bounded, myopic view of Mueller’stax casesinfavor of amore
realigic, unbounded view tha allows usto see Mueller and his aslgumentsin a broader context, it
becomesclear tha the Seventh Circuit’ s assertionabout the meritoriousness of Mueller’ sarguments
was itself without merit. Suddenly, this serious threat seens rather silly and groundless. In other
words, it appears that it was the Severth Circuit (and not Mueller) who was making frivolous
argumentsin this case (arguments that were frivolous in all senses of the word). And even if the
Seventh Circuit’s assertion were somehow considered plausible when made in June 2002, that
plaudbility hasbeen sever ey eroded (if not completely washed away) by the additional developments
that have occurred since that time.

C. Facing a Choice

Having recognized the vapidity of the Seventh Circuit’ s epithet/threat, where doesthat leave
us? Has this deconstructionist meditation merely killed some time with interesting word play at the
expense of somejudgesin lllinois? Or isthere alarger meaning to what we are contempl ating here
that is somehow redolent of the themes of opemness and freedom suggested by the title of this
Ssymposium?'%?

192. As Vivian Curran and J. M. Bakin have both explai ned, the application of deconstructive techni ques
to atext is not arandom occurence. Curran states that

Derrida has made clear that deconstruction is applied in response to textual components:
“[Deconsgtruction isan] incision, precisely [because] it can be made only accordi ng to lines of force
and forces of rupture that are localizable in the discourse to be deconstructed.” Mareover, in his
keynote speech at the 1990 “Deconstrucdtion and the Possbility of Justice€’ collaguium at Cardozo
Law School, Derridaagain made dear tha the deconstructionist exploration of meaning through
hierarchy reversal is not imposed randomly, but, rather, on those word combinations whose
juxtapodtions draw the attention of the decondructionig to the likelihood of rich interpretive
possibilities.

Curran,supra notel80, a 21 (quoting Positions: Interview with Jean-Louis Houdebine and Guy Scarpetta, in JACQUES
DERRIDA, POSITIONS 37, 41 (Alan Bass trans., 1981)) (citation omitted). Balkin agrees that “[w]e deconstruct a
particular text because wethink that the text has a particular form of richness that speaks tous, either for good or for
ill,” and, in considering why one decanstructs Plato or Saussure but not alaundry list o the back o a cereal box, he
further asserts that “in each case, one deconstructs because one has a particular ax to grind, whether it be a
philosophical, ideological, moral, or political ax.” Balkin, supra note 103, at 1626-27; see also J. M. Balkin, Being
Just with Deconstruction, 3 SOC. & LEGAL STUD. 393, 399 (1994) (“ So thetarget of deconstruction, andthe way that
the particular deconstrudive argument is widded, may vary with the maral and political commitments of the
deconstructor.”); J. M. Balkin, Transcendental Deconstruction, Transcendent Justice, 92 MICH. L. Rev. 1131, 1138
(1994) (“I shall arguethat Derrida’ s encounter with jugice really shows that deconstructi ve argument is a species of
rhetoric, which can be used for different purposes depending upon the mord and political commitments of the
deconstructor.”); J. M. Balkin, Understanding Legal Understanding: The Legal Subject and the Problem of Legal
Coherence, 103 YALE L.J. 105, 124-27 & n.34 (1993) (“One could engage in deconstruction of alegal text without
the dedre to offer a nor mative alternative, a without a belief that the difficulties one found in the text were due to
failures of aubstantiverationality. ... However, the deconstruction practiced by legal criticsisa most always rational
deconstruction, because it seeks to criticize law on the basis o some proposed normative dternative.” (citation
omitted)).
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Between May 17, 2004 and the end of the cdendar year, hundreds of same-sex coupleswill
have been married in Massachusetts  Although these marriages will be legally recognized for
Massachusetts state law purposes, DOMA prevents them from being recognized at the federal
level.'** Most of thesame-sex coupleswho get married in Massachusetts will probably not encounter
the practicalitiesof thisdifferencein treatment until sometime between January 1 and April 15, 2005,
when they sit down to complete a U.S. federal income tax return.*** As the epigraph to this piece
indicates, the IRS has recently reaffirmed its adherence to the holding in Mueller’s civil tax cases,
stating that “[d taxpayer in [a same-sex marriage] may not claimthe gatus of a maried person on
the federal income tax return.”**

Thus, each of these married same-sex couples will befaced with an unavoidable choice. On
the one hand, they can choose to beintimdated by a show of readionary force, to file separae
returns on which they check the “single” box, to follow the “law” as interpreted by the Seventh
Circuit and the IRS, and, ultimatdy, to remain locked in the darkness of the tax closet. Or, onthe
other hand, they can chooseto dismissthe empty threats, to follow Mueller’ sexample by filing joint
returns, to risk the negative repercussons that may follow, and, ultimately, to attempt to kick the tax
closet door wide open and findly let inthelight. Squarely pointed in the direction of the next front
in the battle for gay rights, these couples can ether retreat into darkness or stand and fight in the
light—the choice will soon be theirs.

Derrida has spoken to this issue as well: “Taking a position in philosophy: nothing ‘shocks me less, of
course. Why engagein a work of deconstruction, rather than leave things the way they are, etc.? Nothing here,
without a ‘show of foroe’ somewhere. Deconstrudion, | have insisted is not neutral. 1t intervenes.” Positions:
Interviewwith Jean-Louis Houdebine and Guy Scarpetta, in J\CQUES DERRIDA, POSITIONS 37, 93 (Alan Bass trans.,
1981); see also DERRIDA, supra note 103, 178, at 161-64 (explaining his*“ exarbitant” choice of certain of Rousseau’s
texts for decanstruction).

193. Defenseof MarriageAct, Pub. L. No. 104-199, 8 3(a), 110 Stat. 2419, 2419(1996) (codified at 1 U.S.C.
§ 7). DOMA aso permits other states to refuse to recognizethese marriages. Id. § 2(a), 110 Stat. at 2419 (codifi ed
at 28 U.S.C. § 1738C).

194. Because Massachusetts has resisted allowving nonresidents to marry, it is unlikely that the question of
interstate recognition of a Massachusetts same-sex marriage under DOMA and the Full Faith and Credit Clausewill
arise in more than a handful of casesin thenear future. Jessica Bennett, P-Town Follows Order, for Now, BOSTON
GLOBE, May 27,2004, at B2; Michael H. Hodges, Gay Wedding Bells Ring—In Canada, DETROIT NEWS, June 2, 2004,
at 1D. A number of out-of -statecoupleshave howeve, filed lawstits challeng ng thevalidity of the law upon which
the state’' s resi stance is basad. Pam Bdluck, Eight Diverse Gay Couples Join to Fight Massachusetts, N.Y. TIMES,
Junel8, 2004, atA22; Elizabeth Mehren, Couples, Officials Target Marriage Law, L.A. TIMES, June 18, 2004, at A18.

195. See supra note 2 and accompanying text.



